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WOPREME COURT OF THE UNITED STATES, 


OcroperR Term, A. D. 1886. 


NO. OS2. 


ALONZO RICHMOND, CHARLES COMSTOCK. THOMAS LORD anp 
W. HENRI ADAMS, ADMINISTRATOR DE BONIS NON OF THE ESTATE OF 


WittiamM H. ADAMS, DECEASED, 
Appellants, 


US. 
* JOEL D. HARVEY, RECEIVER OF THE MANUFACTURERS NATIONAL BANK OF 


CHICAGO ET AL., 
Appellee. 


BRIEF FOR APPELLANTS. 


Statement of Facts. 


The original bill in this case was an ordinary creditor’s 
bill, filed Feb. 3, 1875, by James Lrons against the Manufac- 
turers’ National Bank of Chicago, and Ira Holmes, its pres- 
ident, to reach the assets of the bank, and apply them to 
the payment of complainant’s judgment. 

It sets out that Dee. 2, 1874, comp’t obtained against the 
bank, a judgment for $12,405.51 upon which fier? facias had 
been returned unsatisfied (R. p. 5.); that the bank was a 


* NOTE.—We think the ease shouid be entitled against Aqnes F. Irons. Ex.. 
and Andrew H. Foskett, Executor of the Last Will of James Irons, dveeease: 
but have followed the entitling of the clerk. Harvey did not bring the suit. 
He is the Court’s Receiver. 


yy) 
corporation, duly organized under the banking law of the 
United States; that on Oct. 11th, 1875, it closed its doors 
and suspended business (R. p. 7.); that lra Holmes was then 
its president; that it had “ belonging to it a large amount of 
bills receivable, notes, discounts, money, ete., ete, of great 
value, to wit, of the value of $1,500,000 or thereabouts (R. 
p. 8); thatit then had actual money and other assets known 
and ireated as cash to the amount of 81,100,000 or therea- 
bouts; that the assets were at the time of said suspen- 
sion, largely in excess of its liabilities. 

That on or about the day aforesaid, the bank, in pursuance 
of Sec. 44 of the banking act, pretended to go into volunta- 
ry liquidation, and that for about six months, went on set- 
tling with creditors and settled a large amount of indebted- 
ness of the bank by giving notes made by him as presi- 
dent and guaranteed by him, and also by turning out some 
of the least available assets, and in some cases paying mon- 
ey; that some of this paper has fallen due and remains un- 
paid (R. pp. Sand 9): 

That a large amount of the assets of the bank have been 
converted by Holmes and other parties connected with the 
bank, to his and their own use (It. p. LO). 

That the amount of the available and cash assets so ap- 
priated by [Holmes to his own use is not less than $250,000; 
that he also has a large amount of land purchased with the 
funds of the bank. 

That the voluntary liquidation proceeding by Ilolmes 
was a sham for the purpose of disposing of the assets in a 
way most agreeable to the wishes and interest of Holmes 
and those in his interest, and to defraud complainant and 
other creditors of the bank (Rt. p. 12). 

That after the bank went into voluntary liquidation, 
[lolmes acting for the bank, redeemed its “ circulating notes” 
($455,750), and settled with the United States treasurer “in 
the manner required by law,’ and received the bonds which 
had been deposited for their redemption ($500,000), which 
he is using to his own private purposes (R. pp. 14 to 16). 
That the capital steck was all paid up ($500,000). The 


bill gives a list of shareholders, but does not make them 
parties (R. p. 16). 

The Manufacturers’ National Bank and Ira Holmes are 
the only defendants (I. p. 16). 

It prays discovery of assets of bank, and that Holmes be 
required to deliver the same into the control of the court, 
and that “so much thereof as may be necessary for that purpose 
be applied to the payment of the amount due upon said judgment 
of complainant uit full, both principal and interest” (Rh. p. LS). 

Also prays that the bank and Ifolmes be enjoined from 
disposing of property and from doing any act to enable 
other creditors to obtain any of the bank’s effects and for a 
receiver (R. p. 19). 

Demurrer.—To this bill Holmes and the bank de- 
murred on the ground ixfer a/ia that a creditor’s bill would 
not lie, and that a receiver could only be appointed by the 
comptroller of the currency (R. p. 55). 

Amended bill filed Oct. 5. 1876, (RR. }). G6.) 


James [rons filed an amended bill adding as new de- 
fendants the stockholders of the defendant bank. It does 
not purport to be “on behalf of complainant and all other 
creditors of the association,” and is not brought under the 
amendatory act of June 50, 1876, but following the frame 
and design of the original bill is an ordinary creditor’s bill 
on behalf of the complainant and such creditors as had 
already interpleaded, of wlom there were several. 

[t reiterates the principal facts stated in the original bill, 
except that it makes the positive allegation that the bank 
suspended payment and “went into voluntary liquidation 
in pursuance of the provisions of the banking act” (Rt. p. 
6S); that by reason of this fact a receiver of its effects was 
never appointed by the comptroller of the curreney, and 
that the comptroller refused on application to appoint one. 
[It alleges that while the bank was contemplating insolven- 
cy and was insolvent, appellant Comstock (among others) 
combining with Ira Holmes, surrendered and delivered up 
to him 100 shares of his stock, that it was not so done “watil 
the bank had suspended payne nt and gone into voluntary liguia- 
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ties on his. stock: that the stock was 


The oath of defendants is not waived. 


order (R. p. 87). That an account be taken 
present indebtedness of the bank. 


dation” (R. p. 79); that,the stock was purchased, if at all, 
for the sole benefit of Holmes, with the money and assets of 
the bank and to relieve the stockholder from liabili- 


never in 


fact canceled or transferred; that the purchase and cancel- 
lation of the stock was made to defraud the complainant and 
other creditors of the bank. It contains interrogatories, 
among which are, (6th) requiring defendants to state what 
transfers or sales of stock were made after the bank sus- 
pended payment; (7th) what transfers or sales of stock were 
made after the bank went into voluntary liquidation; when, 
where, by whom and to whom such transfers or sales were 
made, and the consideration thereof, and fully and particu- 
larly how the same were made. (R. p. 83.) The defendants 
were further required (R. p. 90) to make full discovery of 
all their acts and doings with and concerning the bank and 
the capital stock, and of the number of shares held by each 
of them at the time the bank suspended, and of the pre- 
tended sales and transfers of stock after that time. 


This bill prays among other things that all sales and 
transfers of stock to Ira Holmes or to parties in his interest, 
after the bank had become insolvent and suspended pay- 
ment, may be set aside and be decreed to have been made 
in fraud of complainant and other creditors (R. p. 86), and 
that those who had received the effects of the bank for their 
stock so sold and transferred after the bank had so sus- 
pended payment, be decreed to hold such effects in trust 
for the creditors of the bank, and upon the respective 
amounts being ascertained, they be decreed to pay the same 
to creditors thereof, or to such persons as the court shall 


of all the — 


That an account be taken of the amount due the com- 
plainant, and other judgment creditors of the bank who have 
been made partie s to this proc eding by interpleade ror otherwise, 
and that complainant's Judgqinent he decreed to be a first lien up- 
on all the money, property and effects of the bank dis- 
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covered by this proceeding. That an account be taken of 
the amounts due from each of the defendants to complain- 
ant and the judgment and other creditors of the bank as 
stockholders, upon the basis of the number of shares of 
stock held by them at the time said bank suspended pay- 
ment; that a complete account be taken of all sales of stock 
after suspension, and the amounts received by the stock- 
holders therefor; that such of the defendants as shall be 
found liable upon their stock liability under the banking act, 
and such as are found liable for assets received on such 
transfers of their stock, be decreed to pay such amounts into 
court or to the receiver appointed by the court, and that ov 
of the fund so created the complainants’ judgment be paid in full, 
und the balance distributed among other creditors of the 
bank in such way and manner, as the court shall direct. 
(R. p. 89.) 

James Lrons having died Mareh 17, 1877, the bill was 
revived in favor of Agnes F. Irons and Andrew IL. Foskett, 
executors. (R. pp. 129, 152.) 

Motion to strike amended bill from files. (R. p. 112.) 
Alonzo Richmond and others moved to strike this amended 
bill from files for the following reasons: 

Ist. The amended bill is based upon a different ground 
of complaint from that of the original bill. 

2d. Amended bill is inconsistent with prayer of origi- 
nal bill. 

3d. Relief has been had under original bill and such re- 
lief and the facts on which it is founded are inconsistent 
with allegations and relief prayed in amended bill. 

4th. Amended bill is premature. 

Sth. The matter and relief sought are only appropriate 
subjectof a supplemental bill. 

This motion was overruled and defendants ruled to an- 
swer. 


Answers and demurrers.— The answer and demurrer 
of Thomas Lord (R. p. 298) admits that the bank 
was organized under banking act with $500,000 capi- 
tal. Shares 8100 each; that the bank suspended about 


( 


September 22, 1875. Whether it was insolvent, he 
is unable to state, but is informed by original bill and other- 
wise there were large assets—suflicient to pay the debts; 
admits bank went into voluntary liquidation; admits that a 
large amount of indebtedness had been settled by Holmes, 
acting as president of the bank; admits that he was owner 
of stock when bank suspended, which he still continues to 
own, but was not one of its oflicers; does not know the ex- 
act date when the bank went into liquidation; knows noth- 
ing about sales of stock at the time or after the suspension; 
denies having any assets of the bank. 

As to so much of the bill as seeks discovery of the amount 
of stock owned by him, or seeks relief on his stock liability, 
he demurs, on the following grounds (R. p. 305): 

That no such relief was asked by original bill. 

That the original bill was to reach assets of the bank 
which were by it alleged to be in existence; that Joel D. 
Harvey was appointed receiver of such assets, and took pos- 
session of same; that the relief prayed in that bill was based 
upon the allegation that such assets exceeded the liabilities 
of the bank, and in these respects the amended bill makes a 
case contradictory to and different in its nature from the 
ease made by the original bill. 

The answers and demurrers of Wim. If. Adams (R. p. 310), 
Alonzo Richmond (ht. p. 336 and 451) and Charles Com- 
stock (R. p. 566) were substantially the same except that 
Charles Comstock, in answer to that part of the bill which al- 
leges that he sold and transferred 100 shares of his stock 
to Ira Holmes after the bank suspended and went into 
liquidation, says (R. p. 569); that in 1872 he was the owner 
of 150 shares of the stock, that on the 8th day of February, 
1875, he sold, assigned and delivered 50° shares of 
said stock to Ira Ilolmes, and about June, 1873, he 
sold assigned and = delivered 50 other shares to Pres- 
ton ©. Mayward; that at the time of the said sales 

of stock, the bank was carrying on its regular business of 
banking, and was in fact solyent and fully able to pay its 
debts, and as he is informed and believes, not indebted to 


any of the present creditors of the bank; that afterward, on 
23d Sept., 1873, he sold, assigned and delivered his other 50 
shares to Ira Holmes, receiving in payment certain notes 
of one Wm. Patrick pavable to Holmes and secured by 
mortgage on real estate; that those notes were the individ- 
ual property of Ilolmes and not assets of the bank; that 
the bank suspended during September, 1875, that he has no 
knowledge of the exact date when. the bank suspended or 
went into voluntary liquidation, or what meetings, If any 
were held, or of the time, or place or persons present at 
such meeting, (R. p. 372); none were held, to his knowledge 
before the bank went into voluntary liquidation: that he 
has no knowledge when it first came to the knowledge 
of the officers and = stockholders; that the bank was 
insolvent and would be compelled to suspend, if such facts 
ever did come to their knowledge, except that he is in- 
formed by the original bill, the bank never was insolvent, 
and he was not informed that said bank had suspended un- 
til after that step had been taken. That he has no knowl- 
elge as to what, if any, transfers or sales of stock were 
made after the bank suspended payment, or as to the time 
or place, vr parties, or consideration of such transfers or 
sales, if any, except as in his answer before stated. To the 
13th interrogatory (R. p. 5741) he says, that as to the pur- 
pose of the sales and transfers of stock before or after the 
bank suspended he has no knowledge, except that as to the 
sales made by himself, the same were made in good faith. 


Transfer of Comstock’s stock Ou hooks. 


The stock books (R. p. 1170) show that fifty shares of Mr. 
Comstock’s stock were transferred to lra Ilolmes Sept. 23d 
(three days before the bank suspended), and fifty more Sept. 
24th, and that fifty shares were canceled Sept. 24, 1873. 
Holmes testifies (R. p. 825) that this entry must mean can- 
eeled and transferred to the purchaser; that when these 
shares were transferred to him, Sept. 23d and 24th, the bank 
Was continuing to do business in the regular course; that 
none of the transfers by Comstock to him were made in an- 
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ticipation of failure, or with any idea that there was trouble 
with the bank (Rt. p. 826). That he gave Mr. Comstock a 
good price for his stock. Tor the last fifty shares he turned 
out Patrick notes secured by mortgage, which were paid. 
(R. p. 827.) The sale of fifty shares by Comstock to May- 
nard was at the tine Buchanan became vice president; that 
at that time there was “not a particle” of trouble with the 
bank. (R. Pp. S?.).) 

Liquidation —TVhe bank carried on its business in regular 
wav up to and including the 25th Sept., 1875. (CR. p. 808.) 
At a stockholders’ meeting held on that day, it was resolved 
to put the bank into liquidation, which was done on the 
26th. It did not suspend until after the vote to go into 
liquidation. (R.p. S10.) Up to that time, and after, it was, 
in the opinion of Holmes and of the special examiner, sol- 
vent. (Rh. }). SU). ) ILolmes conducted the business ot liqui- 
dation from the 26th Sept., 1875, until the court appointed 
Harvey receiver, Feb. 26, 1875. During this time he pur- 
chased a considerable number: of shares of stock with his 
own means, believing, as he says, that after the creditors were 
paid, there would be left to be divided among the stock 
holders 50 to 75 cents on the dollar. (Rh. }). S24. ) 

At the time the bank closed it owed a little over 81,000,000, 
and at the time Harvey was appointed receiver, all but 
abou. $39,000 had been liquidated. (IR. p. S09.) 

The assets consisted of bills receivable and = a -small 
amount of cash which was increased to ubout 890,000 in the 
process of retiring the cireulating notes and sale of bonds, 
The notes were retired a few days after the bank went into 
liquidation (ht. p. SLO). 

The manner of liquidating was as tollows (Kt. p S11): 
Some of the creditors took in payment of their claims bills 
receivable, belonging to the bank, some took part in_ bills 
receivable and part in cash. Some of these bill receivable 
were secured by real estate and the Security went with the 
notes. Some of them were notes which the bank held at 
the time the bank commenced liquidating and some were 
taken from debtors of the bank after that date and all were 


payable at a future date. In some instances the bank, by 
Holmes as its president, simply indorsed the paper; in 
others, it undertook to guarantee it. In other cases, the 
creditors instead of taking paper held by the bank, took Lra 
Holmes’ individual notes, guaranteed by the bank; Holines 
executing the guaranty as its president. In the latter case, 
Holmes would take of the bills receivable of the bank, an 
amount equal to his notes thus given to its creditors. 
Whatever was done in making these settlements, was done 
by Ira or J. A. Holmes, acting for the bauk as its president 
and cashier, and pursuant to such agreements as they could 
make with the creditors. They received no instruction 
from the stockholders or directors except that contained in 
the resolution to go into liquidation. (ht. p. S12.) 

[ra ILolmes testifies (R. p. SLL) that these bills receivable 
were in all cases taken by creditors in full payment of their 
demands; that there was noease in which there wasany other 
understanding; that all the settling creditors thoroughly 
understood the situation of the bank, and that it was in 
liquidation; that the demands of creditors consisted of 
eredit balances and when a creditor settled he took such 
bill or bills and eash and gave his check on the bank for 
the amount, the same as if the bank was doing a regular 
business and the parties should come in and buy so much 
bills receivable and give a check on another bank. 

The books of account are introduced tn evidence by the 
complainants. Mr. Harvey, on his examination by the 
complainants, testified as follows: “Their process of keep- 
ing the accounts, as ascertained by an examination of the 
books after taking possession, was, they made settlement 
with A, B & C, turning out notes or bills receivable of the 
bank. They charged the man’s account, balancing the ac- 
count, and crediting bilis receivable account, in that way 
closing up the account, so the books show all those accounts 
to have been balanced. In case the bank turned out 
notes indorsed or guaranteed by them, the books would 
show the account of that particular creditor settled, and no 
liability remaining.” 


10 


Amendment of Amended Bill, 


July 25, 1885, the complainants amended their amended 
bill by inserting after the words “ amended bill,” the words 
* on behalf of hinise if and all other creditors of the Manufac- 
turers’ National Bank of Chicago,” and by striking out of the 
praver “that an account be taken of the amount due vour 
orator and the other judgment creditors of the said defendant 
bank, who have been made parties to this proceeding by 
interpleader or otherwise, the word “ judgment,” and strik- 
ing out of the prayer, “ and that your orators said Judgment be 
decreed to be a first lien upon all the moneys, property aud effects 
of the said hank discovered hy this proceeding; also by striking 
out of the prayer, “ and that out of the fund so created your 
orators qudgment he paid it full, and the balance thereof he dis- 
tributed AnLvOng the other creditors of said bank in such wai and 
manner as your Honors shall direct,” and inserting, “ and that 
the fund so created be distributed among all the creditors 
of said bank.” (RR. p. 602.) 

Answers.—The same day Richmond, Comstock and Lord 
filed further answers. (Mr. Adams had died before that 
date). The answers were substantially alike and set up. 
lst, the Statute of Limitation of Illinois as to all the creditors 
brought in by these amendments. 2d, that the bill was 
multifarious and not authorized by the act of Congress of 
June 30, 1876. Sd. EE. M. Moffitt and other stockholders 
were not made parties (R. p. G10). The bill had been dis- 
missed as to them (R. p. 599). 

The Statute of Limitations of [linois, relied upon is as 
follows: 

“ Actions on unwritten contracts expressed or implied, or 
on awards of arbitration, or to recover damages for an in- 
jury done to property, real or personal, or to recover the 
possession of personal property, or damages for the de- 
tention or conversion thereof, and all civil actions not 
otherwise provided for shall be commenced within five 


vears next after the cause of action aecrued.” 
Revised Statutes of Illinois, Chap. 85; § 15. 
Interlocutory Decree, July 23, 1883 (R. p. 652). 
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Finds the bank suspended Sept. 25, 1875; that it went in- 
to liquidation Sept. 26, 1873; that Thomas Lord owned 80 
shares, William H. Adams owned 240 shares, Charles 
Comstock owned 150 shares, and Alonzo Richmond owned 
100 shares; “that after the bank had become insolvent and 
suspended payment, certain stockholders of said bank trans- » 
ferred the stock held by them, but that all and each of such 
transfers were and are in derogation of the rights of credit- 
ors;” that the same parties are liable for all debts, ete., of 
the bank, “to the extent of the amount of the stock stand- 
ing in their names on 25d Sept., 1S75, and before any trans- 
fers were made on that day,” in addition to the amount in- 
vested in such bank. 

The decree finds that Wm. H. Adams died June 5, 1882, 
und orders that the cause proceed against Elizabeth Adams, 
administratrix. 

Refers the cause to Henry W. Bishop, master, to take proof 
and report: 

Ist. The amount of debts of bank still unpaid, and 
amount due each creditor. 

2d. The value of the assets, if any, of the bank. 

od. The amount of assessment necessary to be made on 
each share of capital stock of the bank, in order to fully pay 
the debts of the bank, and the amount due and payable 
from each shareholder upon such assessment. 

Bill of Revivor against Wim. Henri Adams, administrator 
de bonis non of Wm. TT. Adams. (R. p. 670.) 

Plea and a, eerrer of ie Hlenvi Adams, Admr., filed May 
5, 1ISS4. (KR. p. 683.) The causes of demurrer assigned 
were, . 

Ist. That the stock liability, if anv there was, against 
the deceased was personal and did not survive against his 


estate. 

2d. That it does not appear by the bill that the defend- 
ant has become the holder of said stock or assumed the lia- 
bility of a holder thereof. 

sd. That the bill does not show a right to revive the 
suit as to said stock liability. 
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This demurrer was overruled, and suit ordered revived 
July 14, 1884. (R. Pp. G5.) Opinion of the court. (R. p. OS7.) 

The evidence shows that Wm. Il. Adams transferred his 
stock to Jonas Ilutchinson October 27, 1873 (ht. p. 1173). 
This evidence was introduced into the case by the com- 
plainant June 24, 1879 (R. p. 727). There is no evidence 
tending to impeach the good faith of this transfer. The 
questions raised upon this transfer are, what effect has it 
upon the liability of Adams, administrator, and upon the 
right of those creditors who after the transfer entered into 
contracts with the bank. The administrator never became 
a “shareholder” by actually taking to the stock or by oper- 
ation of law as the representative of the deceased. The 
legal title to it being at the time of Adams’ death in 
Hutchinson. 


Jnterve ning Petition. 


The Third National Bank of St. Louis and Smart & Gud- 
gill tiled an intervening petition Feb. 12, 1875 (Rh. p. 30), 
and dismissed the same Feb. 14,1879, and did not again in- 
tervene until after the cause was barred by Statute of Lim- 
itations. 

Joseph Shugart filed an intervening petition Feb. 12, 
1875 (KR. p. 35.) 

Scott & Wrigley filed an intervening petition Mech. 17, 
1875, (R. }). +1.) 

The First National Bank of Tastings filed an interven- 
Ing petition Sept. 2? 1878 (RK. p). Loo). 

All the other creditors who have come forward, either 
by intervening petitions or by presenting their claims be- 
fore the master have done so since the expiration of five 
years after the bank went into liquidation and was “closed 
by the vote of its shareholders” under Sec. 5220 R. 8. 

The orders allowing creditors to intervene were all granted 
without notice to the defendants. 


13 
Be fore the Master. 


The claimants filed with the master affidavits, setting 
forth their claims, and in a few instances supported them by 
depositions. 

In some cases the claimants filed their own affidavits. 
In others, their solicitor’s. In a number of cases the cred- 
itors made no claim whatever, but the receiver made a 
claim for them through Mr. Mason as his solicitor, whose 
affidavit says that he “has made a personal investigation 
of all claims against the Manufacturers’ National Bank, 
and from the evidence introduced in this cause, and from 
outside knowledge confirmatory thereof, states that the 
bank is justly indebted to the several persons mentioned in 
the schedule annexed to his affidavit in the sums set op- 
posite their several names.” Ile does not disclose the nature 
of this outside knowledge. 

These affidavits accompanying the evidence of the claim- 
ant’s demand, andin connection with it, show the basis of 
hiseclaim. If the claim had been ‘put into judgment the 
affidavit states as the amount and date of the claim the 
amount and date of the judgment. In most instances these 
judgments were obtained upon the indorsement or guar- 
anty of notes turned out by the bank in settlement or sold 
by the bank in process of liquidation and drew eight and 
ten per cent. interest, and include interest at those rates 
and costs of suit. The following is an instance of this 
class: 

Merchant's Exchange National Bank. (R. p. 782.) Judg- 
ment Jan. 6,. 1880, for S14.410 on seven notes of S. J. 
Walker dated Aug. 5, 1875, agregations 810,000, pavable 
fifteen months after date with ecight per cent. interest 
turned out by the bank while it was in liquidation (R. 408), 
guaranteed by J. A. Holmes, cashier of Manufacturers’ 
Bank. 

The affidavit dated 26 Jan., LSS4, states that the Manu- 
facturers’ Bank is indebted to the Merchants’ Bank in’ the 
principal sum of S14,410.00 (amount of judgi.) with interest 
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thereon from Jan. 6, 1880, (date of judgment) at 6 per ct. 
(ht. p. 466.) 

If the claim had not been put in judgment and the cred- 
itor had taken notes in part or full payment, he based his 
Claim upon the note and demanded interest at the rate 
therein specified. 

The following ts an instance of this class: 

“National Bank of Lawrence. Note of Ray & Whitney 
$2,500 dated eb. 10, 1875, at 8 mos. with interest at LO pr. 
ct. guaranteed by [ra Holmes as pt. of Manufacturers Bk.’’ 
(R. }). 4). ) 

The affidavit dated Jan. 28, 1884, claims the amount of 
this note at the rate ot LO per cent. from eb. LQ, 1LS75. (Rh. 
p. 460.) 

In those cases, where no paper had been taken in settle- 
mentand no judgment had been recovered, the amount 
claimed was the balance due the depositor at the date of 
alleged failure. 

The following is an instance of this class. 

(i. Ff. Stoneham. “The affiant in this case is Mr. Mason, 
and he claims for Mr. Stoneham the amount of his deposit 
Sept. 22, 1875, 8205.75 (UR. p. 785), and interest on the same 
from Sept. 25, 1875, at 6 per cent. (R. p. 1071). 

[In other cases of the same kind as the above, Mr. Mason, 
who assumes to act for the receiver, asks interest from 
March 12, 1875 (R. p. 1075). 

The master made two reports. By the first he allowed 
all claims presented either by the parties themselves or by 
their attorneys, or by Mr. Mason on behalf of the receiver 
upon the bases set forth in the affidavits of claims, with in- 
terest upon the same to Noy. 1, 1884. Wedo not call atten- 
tion to all claims. The above, are presented as representa- 
tives of their several classes. The allowances in their claims 
are as follows: 

The Mi rehants’ National Lechange Bank. Judg’t, Jan’y b, 
ISSO. SLEALOLO0O with six per cent. to Nov. L, LSS4, amounts 
to S1Is574.00, the sum allowed by the master (R. p. 716). 

National Bank of Lawrence. Note, Ray & Whitney, dated 
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Feb. 10, 1875; $2,500 at tem per cent. to Noy. 1, LSS4, 
amounts to $4,730.34, the allowance by the master. 

G. I. Stoneham. Deposit, Sept. 25, 1873, $203.75. The 
master seems to have departed from his rule in this case, 
as he has allowed only $238.89, unless the printed record is 
at fault (R. p. 716). 

Mrs. H. V. Dunton, who claims S400 with interest from 
April 18, 1875, seems to have been allowed interest at 6 per 
cent. from Mareh 12, 1875. [Ler allowance was 8651.20 (Rh. 
Pp. 716). 

The class of claims allowed at the request of the receiver, 
and which there was no evidence he paid, and which no one 
but himself came forward to claim or prove, amount to 
$5,000 and upwards. 

Ife also allowed to Gardner & Schuyler for services ren- 
dered the receiver $1,725.00. To Mattocks & Mason for 
like services $1,416.75; to Joel D. [larvey for services as re- 
ceiver $1,204.59 (R. pp. 715-716). 

[le found the aggregate indebtedness of the bank to be 
$568,971.50. 

Ile recommended an assessment of 90 per cent. on the 
capital stock ($500,000) which amounted to $450,000.00. 

Ile found that Alonzo Richmond owned 100 shares, $10,- 
000; Thomas Lord 80 shares, SS,000; Charles Comstock 150 
shares, $15,000, and William If. Adams’ estate 240 shares, 
$24,000; on which a decree could then be entered. 


Exceptions to Master’s First Report. 


To this report Charles Comstock filed the following excep- 
tions: 

Ist. Because the master reported him liable on 150 
shares. 

2d. Beeause no issue was raised in his transfer of stock 
within five years after the same was transferred upon the 
books. 

3d. Excepts to the claims arising upon guarantees and 
indorsements made after the transfer of his stock. 
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4th. For the assessment of 90 per cent. Whereas no 
claims but Trons’ and Shugart’s should have been consid- 
ered. 

oth. bor assessment of 90 per cent. 

6th. This exception names each creditor and the amount 
found due him by the master, and excepts to the same in 
detail. 

wth. That the master included in his assessment com- 
plainant’s attorneys’ fees. 

Sth. Master admitted claims accruing upon guarantees 
and indorsements made by officers of bank after it had gone 
into liquidation and ceased to do general business. This 
exception applies to all such claims, whether in judgment 
Or hot, 

9th. Master allowed claims that had been released by 
the creditors by their taking, after the bank went into liqui- 
dation, paper not vet due belonging to and part of the assets 
of the bank in payment of their claims. 

lOth. For allowing claims of Gardner & Schuyler, Joel 
D. Harvey and Mattocks & Mason for alleged services to re- 
ceiver. 

lith. Allowing costs of obtaining judgments against 
bank. 

12th. Allowing claims in favor of persons who have 
never prosecuted the same, and who have never made proof 
of same. 

sth. The amount called for is largely in excess of the 
sum necessary to pav all debts proven. 

l4th. The master has allowed a large amount of indebt- 
edness against the defendants, and each of them, as of a time 
when thev were not stockholders of the bank to wit: — all that 
upon guaranties and indorsements. (R. pp. L082-LO86.) 

The exceptions filed by Richmond, Lord and Adams, 
admr., are substantially the same, except that Richmond 
and Lord had not transferred their stock. 

Mr. Comstock being also a creditor filed an exception 
that the finding upon his claim was not in accordance with 
the stipulation in reference thereto. (RK. pp. 1088, 745.) 


Exceptions overruled. 


The court overruled all the exceptions, but referred the 
‘ause back to the master to compute “from the proofs al- 
ready taken in the case.” 

Ist. The indebtedness of the bank at the time of the 
failure thereof. 

2d. Subsequent actual payments upon indebtedness. 

3d. Net amount of indebtedness with interest on same 
at 6 per cent. from the time of the failure to the present 
time. 

4th. Necessary assessment upon the stockholders to pay 
said indebtedness, including the expenses of the receiver- 
ship. 


Master's Supplemental Report. 


The supplemental report is to the effect that the master 
found the indebtedness of the bank on the 25d day of Sept., 
1873 (the date he assumes as the date of failure), to be 
$410,064.10; subsequent payments 3215,018.47; net indebt- 
edness $197,045.64; interest on last sum to May 21, 1886, at 
6 per cent. $149,686.98; total $546,732.62; that 20 per cent. 
on the last sum, amounting to 869,546.52, is necessary to be 
added thereto for the expenses of the receivership, making 
q total of $416,079.11. 

The amount required of the stockholders, 83 and two 
tenths per cent. upon the capital stock of $500,000. (R. pp. 
1112-1115.) 

This report contains no finding as to the amounts coming 
to the several creditors, nor any items making up these 
estimates. 


Exceptions 10 Suppleme nial Report. 


By stipulation the exceptions to the master’s first report 
were to be considered refiled to this report. The appellants 
also filed the following further exceptions: 

Ist. That the master had included interest where none 
should have been allowed. 


IS 


2d. To the allowance of 20 per cent. (869,346.52) for 
fees and expenses of receiver. 
dd. That the per cent. required of defendants is exces- 
sive (R. p. 1118). | 


hinal Decree. 


Overrules exceptions to master’s report and finds in 
accordance therewith: 

Decree against defendants severally, that they pay to Joel | 
D. Ilarvey, the receiver in the cause for the benefit of all 
the creditors, the sum specified, being 82 2-10 per cent. in 
the stocks found by the first report to be owned by them 
CR. pp. 1127-1149). 


The decree does not find the amounts due t'e several 
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creditors, or make any reservation looking to the ascertain- 
ment of the same in the future. The only finding in this 
regard is that in the master’s first report. 


Tine of Susp nNSsion. , tT 

The original bill alleges that the bank suspended busi- | 
ness Oct. 11, 1875. CR. p. 7.) 

The answer of the bank and Ira Holmes (under oath of ) 
the latter) fixes the date on the 26th Sept., 1875. (R. p. 51.) | 
Savs the vote to go into voluntary liquidation was passed | 
Sept. oh. 1873. ER. }). ot.) 

Amended bill alleges that bank suspended Sept. 22d. 

(R. p. 66.) 

The answers do not claim to fix the date of suspension or 


’ 
' 
going into liquidation. | 
The records of the bank show the vote to go into liquida- 
tion passed Sept. 25. The circular to creditors is dated Sept. 
26, 1875. (R. p. 1186.) 
Ira Holmes testifies (R. p. 808), that the bank went into ¥ 
liquidation September 26th, the vote having been taken on 
25th, that the bank continued to carry on its business in ’ 
regular course right up to the time it went into liquidation, 


up to and including the 25th; that it did not suspend until 
after the vote to go into liquidation (R. p. 810). 
— 
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The accounts with creditors given in the record (pp. 730 
to 790) show that the bank was receiving deposits and pay- 
ing out money up to and including the 25th September, as 
the following examples will show: 


Third National Bank of St. Lowis. 
PRece ipts—Sept. y +, 9 SOON. 24: Sept. 24. SL.638.22. 
Payiments—Sept. 25, S140.05; Sept. 24, S50; Sept. 25, 
$1,093 CR. p. 731). 


Grundy County National Bank. 
Rec ipis—Sept. 25, SUGGS : Sept. 24, $4,578.70. 


’ 
—) 
Payments—Sept. 25, 85,762.16; Sept. 24, S19, 144.76; Sept. 


25, S50 3594.55. (Rh. |). i-4o.) 
Hhide and Leather Bank of ( hicago. 


Payments—Sept. 25, SLOS00.97 > Sept. 24, 87,575.45; Sept. 
25, 83,764.50. (R. p. 749.) 


Other accounts in the record show the same thing. 


Receipts—Sept. 23, 85,000 


The only pretense of proof to the contrary is the testi- 
mony of Joel D. Harvey, who says that he knows the bank 
suspended Sept. 25, 1875, but on his cross-examination he 
savs the only knowledge he has on the subject is what a 
United States officer told him. (R.pp. 490 and 493.) Again, 
he says he had no connection with the bank prior to his 
appointment as receiver, Feb. 26, 1875, and no knowledge 
in detail of its affairs, except that about the time of the 
panic he was consulted a little by Mr. Spink, bank exam- 
iner. (R. p. 728.) 


Lnsolve Hey, 


The complainants offered no testimony to sustain their al- 
legation that the bank was insolvent before or at the time it 
went into liquidation. 

The record shows that lra [lolmes bought up large 
amounts of stock after the bank went into liquidation, and 
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he testifies that he bought this stock because he believed 
that, after the creditors were all paid in full, there would be 
left for the stockholders to divide from tifty to seventy-five 
cents on a doller. (R. p. S24.) 


(laims on the Basis of Nept. 23, IST. 


In a large number of claims there is no evidence in the 
record showing the amount due the claimant on the 25d 
Sept. [S75. 

The following are examples of this class. 

Charles Goldsberg. The only evidence in support of this 
claim is a note of Ira Holmes for $960.55 dated Sept. 15, 
1874, pavable to Goldsberg one vear after its date with ten 
per cent. interest, endorsed “ Manufacturers’ National Bank 
of Chicago by Ira Holmes, pt.’ Upon which judgment 
had been recovered against Holmes Oct. 7, 1875, and execu- 
tion unsatisfied. 

The record contains the statement that no account ap- 
pears in name of Charles Coldsberg (R. p. «69). There is 
no evidence showing that the consideration of indorsement 
was any indebtedness of the bank. 

John Klein. Wis claim ison a guaranty of Brainard T. 
Smith's note dated Oct. 28, 1875, pavable ten months after 
its date. No account appears in his name (R. p. 765), and 
there is no evidence showing that the bank was indebted to 
him at any time, or what was the consideration of the 
guaranty. 


National Bank of Lawrence. 


The book of the Manufacturers’ Bank show a balance to 
credit of this claimant, Sept. 22, 1878, of $11,849.58 and a 
payment, September 25, of 859.72 and of the remainder $11,- 
759.86, Oct. 2, 1875. 

The claim, therefore, rests wholly upon the guaranty of 
Ray & Whitney’s note of $2,500 dated Feb. 10, 1875, and 
pavable 5 months after its late with intcrest at 10 per cent. 
(R. p. 755). 


a 
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Whether this note represents any part of the payment 
made Oct. 2, 1875, or if anv, how much, does not appear. 
The claimant did not offer any testimony as to the nature 


of this claim. 
Claims Oil which the Bank is not shown lo he Leable. 


The following may be taken as examples of cases where 
the evidence fails to show a liability on the part of the 
bank. : 

Aaron Weleox & Co. Their elaim arises upon three notes 
of S. J. Walker dated Aug. 8, 1873, of which the Manutfac- 
turers’ Bank was a holder and which it sold and assigned 
to the claimants, at what time does not appear. No ac- 
count with claimants appears on the books of the bank (It. 
p. 756-758), and the claimants do not enlighten us by their 
testimony. They give no deposition. In their petition they 
say they rediscounted these notes in 1875, but at what 
time in that vear they do not state. (R. p. 581.) They re- 
covered judgment against Walker as maker. (R. p. 529.) 
No execution was issued on the judgment, and no evidence 
was offered that the suit would have been unavailing. 
Evidence of the diligence required by the Statute of Ifh- 
nois to hold the endorser was not offered. 


First National Bank of Hlastings. 


This claim is based upon the Manufacturers’ Bank’s in- 
dorsement of S. M. Nickerson’s note (R. p. 759). 

No evidence was offered showing due diligence to collect 
of the maker, or that the same would have been unavailing 
so as to entitle the holder to recover against the indorser. 

Statute of Illinois Ch. 98, § 7. 

“Every assignor * * of everv note * * = shall be 
liable to the action of the assignee thereof * * if such 
assignee shall have used due diligence by institution 
and prosecution of a suit against the maker thereof 
* * for the recovery of the money * *_ provided 
that if the institution of such suit would have been 
unavailing, or the maker had abseonded * * when such 
Instrument became due such assignee * * may recover 


99 
against such assignor * * — as if the diligence by suit had 
been used.” 

The hills rece rable laken i, poyneent, 

[ra ILolmes testifies (Rh. p. SLL), that in each case where 
he settled with the creditor and turned him out bills re- 
ceivable of the bank, it was in full payment of his demand. 
The creditor gave his check on the bank for the amount 
the same as if they were doing a regular business, and the 
parties should come in and buy so much bills receivable and 
give a check on another bank; that there was no ease in 
which there was any other understanding than that the 
creditor took the bills receivable in payment of his demand 
against the bank; that the parties in all instances, under- 
stood the situation of the bank, and that it was in liquida- 
tion. (RK. }). S11.) 


Ls ly particular f lads. 


Grundy County National Bank. 


(. 11. Goold, a witness produced by the claimant, testifies 
that he made the settlement for his bank, and that the notes 
and papers taken by him “was in payment for the claims 
of the Grundy County National Bank against the Manu- 
facturers’ Nationa’ Bank.” (Rh. p. 940.) 


P. M. Everett & Son. 


Ilolmes savs the note taken by them was in part pay- 
ment. (CR. p. S45.) 

There is no evidence to the contrary. The claimants did 
not give any deposition in support of their claim. 


Thomas Lazear iv Haye id. 


Hlolmes savs his note given to these claimants was in pay 
ment of the amount due them. (Rh. p. S61.) 
There is no evidence to the contrary. These claimants 


give ho deposit rr rh). 
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birst National Bank of Hlastings. 


Mr. Holmes says its balance was “ paid either by paper 
or cash or both.” 

There is no evidence that the paper taken by this clatm- 
ant was not in payment. They offer no deposition. 


Third National Bank of N/. Lowis. 


Mr. Lionberger, the only witness for this claimant, savs 
(Rt. p. SSS), there was no agreement in reference to taking 
this paper other than that before | consented to take it. | 
demanded the bank’s indorsement thereon which was done, 
and the result of inquiries probably made of one other 
banker than Ilolmes, which was to the effect that the par- 
ties to the notes were of large reputed wealth, and that 
there was a reasonable prospect of their being paid. But, 
as | felt and knew that | was not releasing the bank. I 
Was not as exacting as I otherwise would have been, fecling 
that under the double liability clause, there would be a 
reasonable prospect of the bank paving its obligations. 


hirst National Bank of Alle gan. 


Mr. Pritchard says Holmes offered hit notes and obli- 
gations held by the bank which, after investigation, he re- 
fused to take, and he finally took Ilolmes’ note in prefer- 
ence. (Rh. p. 1015.) Te further says that the notes were to 
represent and continue the original debt against the bank, 
with the additional security of Ilolmes’ personal responsi- 
bility, the hank by this arrangement securing additional time 
given in the notes which would enable the bank, as Mr. 
Hlolmes seemed to think without doubt, to collect and in- 
vest its assets in time to pay the claim as the notes became 
due. (R. p. 1016.) Tle does not deny that the amount was 
balanced by check as related by Ilolmes. 


(aldwell. Hlaimilton & Co. 


When the bank went into liquidation, the balance to the 
eredit of this firm was $4534.71. When the settlement was 


24 


made Dee. 51, 1873, it was 31,279.51. The books show 
that this firm kept doing business with the bank right along 
between those two dates; that a deposit of $1,000 was made 
Oct. 28, 1875 (R. ps. 835 and 759). The settlement was 
made with Charles Henrotin, who took in payment note of 
MeClelland & Jenks for $1,000, due April 20, ’74 with 10 
per cent. interest, guaranteed by Manufacturers’ National 
Bank, and 8279.21 and interest on note, $30.58—300.76 (R. 
p. 990). Mr. Henrotin communicated his action in the 
premises by letter, so the understanding is in writing. 


Specification of Errors. 


Ist. The court erred in not sustaining the demurrers of 
appellants, contained in their answers to the amended bill 
of October, LS76, for the reasons set forth in the demurrer, 
viz.: that the amended bill brought into the case a new and 
distinct cause of action—distinect from and inconsistent with 
that contained in the original bill and against new and dif- 
ferent parties, and that the amendment rendered the bill 
multifarious. 

2d. That the court erred in finding that the bank sus- 
pended Sept. 23d, 1875, contrary to all the competent evi- 
dence in the case, which clearly shows that it did not sus- 
pend until it went into liquidation Sept. 26th, 1873. 

Sd. That in consequence of their error a wrong time 
was fixed for determining the liability of the shareholders, 
and especially of Charles Comstock and for finding the 
amounts due from them and as a further consequence the 
amount required of the appellants is greatly in excess of 
the true amount. 

4th. The court erred in overruling the demurrer of W. 
Henri Adams, administrator, and in holding that the stat- 
utory liability of a shareholder extended to him, notwith- 
standing the decedent had assigned his stock to Jonas 
Hutchinson long before his death and before judgment fix- 
ing a liability upon him. 

Sth. The court erred in not sustaining each and every 
of the exceptions to the master’s first report, and In confin 
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ing the parties, upon the second reference, to the proots 
already taken in the case, and in the directions to the mas- 
ter, especially those which required the master to “find the 
amount due when the bank failed,” without fixing the date 
as of the 26th of September, 1875, and in omitting to direct 
him to find the amounts due the several creditors on that 
day and also in directing the master to find against the 
stockholders the master’s expenses in the care, generally, 
while they are not liable for the expenses of the preceeding 
against the debtor bank. 

6th. The second report of the master following literally 
the order of reference found only gross amounts. It con- 
tained no items making up these amounts: no finding as to 
the amounts due the respective creditors, so that it must be 
concluded either that there was no finding as to such 
creditors, or the finding in the first report remains notwith- 
standing the ruling to the court to the contrary. The court 
erred in overruling the exception to this report for these 
and other reasons. 

ith. The only finding of the master as to the amounts 
due the creditors is erroneous and the court erred in over- 
ruling the exceptions thereto. 

Sth. The master included in his allowances to the Third 
National Bank of St. Louis, a second time two notes, to wit, 
one of Philpot for $2,000, and o1e of Smith for S500, that 
had already been allowed. The court erred in not sustain- 
ing the exception of appellants to this allowance. 

9th. The court erred in allowing 869,546.52 for expenses 
of receivership. 

10th. The court erred in refusing to hold that claims 
brought forward after the expiration of five vears from the 
suspension of the bank were barred by the Statutes of Limi- 
tations. 

lith. The court erred in allowing claimants who had set- 
tled their claims after the bank went into liquidation and 
taken bills receivable therefor to prove their claims as 
against the appellants, and especially as to against Charles 


Comstock and William H. Adams, Adm’r., they having as- 
signed their stock before such settlements. 

12th. The decree against the appellants ts excessive in 
amount. 

loth. The court should have dismissed the amended. bill 
of complainants. 

l4th. The court erred in holding Charles Comstock 
liable: lis stock having been assigned before the bank sus- 
pended. 

loth. There is no finding in the record or decree Upon 
Which the money, when paid to the receiver, i. to be dis- 
tributed. 


d | rest iiee ve. 


No su thicve vil huasis for thie Deere c.. 


The first requisite ino arrivingata final decree in this 
class of cases, is the aseertatmment of the debts for the pay- 
ment of which the defendants are liable to contribute. The 
total can only be found by first finding the items which go 
to make it up. Each claimant is an independent suitor 
and must show his right to recover, and the amount of his 
claim, and the defendants may contest both, the same as if 
such claimant were the only suitor. 

“A person coming into claim under a decree, whether as 
‘+ heir or as next of kin, or creditor, or as an individual be- 
“longing to a class, must commence by bringing into the 
“master’s office a state of facts, detailing the particulars of 
“his case and the circumstances under which his claim 
“arises. ‘This state of facts in the case of a creditor com- 
“ing in under a decree to prove against his debtor's estate, 
“must be accompanied by an affidavit from the claimant 
“that the debt remains due. Such an affidavit, however, is 
“not intended as evidence to the master, in proof of the 
“debt and must not be used as such. The meaning of the 
" practice is thata person shall not come here and claim a 

debt, without giving that assurance that it is due, which 
“arises from his affidavit, which also, if the debt is contest- 
“ed, affords a protection against the conclusion from other 
“ evidence that it is due, when the contrary may be within 
“the knowledge of the party himself, but where the debt is 
“contested, no attention is to be given to the affidavit.” 
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} 2 Daniell’s Chancery P. and P. 1200 and cases there cited. 
“When a person not a party to the suit carries in a claim 

“before the master under the decree, the party represent- 

| “ing the estate out of which the claim is to be made, has a 


“right to the benefit of any defense which he could have 
. “made, if a bill had been filed by the claimant in equity, or 
“an action had been brought at law to establish such claim. 
“Therefore, as we have seen, an executor may in the mas- 
“ter’s office set up the statute of limitations as a bar to a 
“claim by a creditor under the decree, provided such claim 
“was within the operation of the statute before the decree 
“was pronounced.” 
2 Daniell’s Chancery, P. and P. 1210. 
Sherwin v. Vanderhorst, 2 R. & M. Ch. R. 74. 
Woodyard vy. Palsley, 14 W. Va. 211, and cases cited 
in the opinion. 
Conrad vy. Buck, 21 W. Va. 596 (at 411). 
Laidley v. Kline, 25 W.Va. 565. 
“Where the master is satisfied that the claim is properly 
“made out he marks the state of facts as allowed and it will 
= “then form an item in his report, and the opinion of the 
“court upon the propriety of the master’s determination 
“may be taken by excepting to the report allowing the 
“elaim.” 
Daniell’s Chancery P. & P. 1212. 
“Ina suit by one or more creditors on behalf of all. As 
“every creditor has a right to question the claim of every 
“other, because it mav interfere with his own, and as all 
“are not before the court at the hearing the plaintiff In the 
“suit is called upon to prove his debt over again before the 
“master, though he may have established it here: and I 
“have known several instances in which the debt, after 
“having been proved here, has failed before the master, 
“and ultimately the bill has been dismissed.” 
Owens VY. Dicke MSO, ('r. AY Phi. LS. 


In the interlocutory decree this proposition was clearly 
recognized. That decree directed the master to find “the 
amount due each creditor.’ ¢R. p. 657.) The master in 
attempting to follow this direction adopted a false base. 
The defendants excepted to his report on this ground. 
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This exception was in effect sustained. The vice in the 
master’s finding, and the ruling of the court are shown in 
the opinion of his Honor Judge Blodgett.. (It. p. 1123.) 

“The report of the master shows that for the purpose of 
ascertaining the amount due each creditor, he took the 
judgments which had been rendered in favor of very many 
creditors against the bank, on the guaranties and endorse- 
ments as the amount due such creditors, and has computed 
interest upon such judgments up to the time fixed in his re- 
port for the purpose of determining the amount now due: 
while in the case of creditors who have not brought suit, 
the amount due them is ascertained by simply taking their 
credit balance from the books of the bank and computing 
interest from the day the bank suspended at the rate of six per 
cent. per annum. In their suits upon endorsement and 
guaranties judgment was rendered against the bank for the 
wimount due on the endorsed or guaranteed paper with inter- 
est thereon, and often at ten per cent., from the time such 
paper were given, or from the time it was turned out to the 
creditors, whereby such creditors have obtained a com- 
pounding of interest upon their claims, thus giving to these 
judgment creditors ay unequal claim as against the cred- 
itors who have not put their claims into judgment. Lam, how- 
ever, of the opinion that the master, for the purpose of ascer- 
taining the amount due each creditor should have taken the 
amount shown due such creditor by the books, and after 
deducting from that amount any payments which were 
made to the creditor by the bank or collected by him from 
paper Which he accepted, he should be allowed credit for the 
balance of such indebtedness from the date of the suspension 
of the bank to the time the account was taken, and thereby 
all creditors would be placed upon an equal footing. The 
case Will therefore be again committed to the master with 
directions to ascertain and report the total amount of the 
indebtedness of the bank at the time of the suspension, and 
the amount which has been pardon such indebtedness since 
that time, and to compute tmterest on the balance of such 
Indebtedness remaining unpaid up to the first day of the 
present montn of May, and report the aggregate amount of 
the same with a finding as to the percentage which must 
be assessed against the sharcholders, for the purpose of pay- 
ing such indebtedness together with the costs of the re- 
ceivership.” 

The order referring the cause back to the master is near- 
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ly in the same words as this opinion, except that it con- 
fines the master to the “ proofs already taken in the case.” 
(R. p. 1110.) 

The master’s second report is confined to the statement of 
gross sums, as follows: Indebtedness on the 25d day of 
Sept., 1875, $410,064.10; subsequent payments, $215,018.46: 
net indebtedness, $197,045.64; interest from Sept. 23, 1873, 
to May 21, 1886, at six per cent., $149,686.98; total S546,- 
192.62; twenty per cent. upon the last sum for expenses of 
receivership, $69,546.52; grand total, S416,079.11: neces- 
sury assessment, 85 2-10 per cent. 

This report contains no finding as to who the creditors 
are or the amounts coming to them severally, nor any sug- 
gestion how they are to be ascertained. The appellants 
successfully contested the claimants’ right to the amounts 
found in their favor, as contained in the master’s first re- 
port. It can therefore hardly be contended that these 
amounts are to stand. If not, then there is in the record 
no finding in favor of the individual creditors that could 
have constituted the items making up the total of indebted- 
hess, 

Kither the master has misinterpreted the direction of the 
court or the direction itself is wrong. It was clearly wrong 
In requiring the master to make his amended report “ upon 
the proots already taken inh the cuse,” for these reasons: Ist, 
because the proofs did not furnish the data from whieh such 
a finding could be arrived at, and 2d, because the appel- 
lants were entitled to defend against the el sins ween thev 
should be made on the new basis, and Sd. te creditors 
should have been directed to reform their claims and the 
appellants given the opportunity to mect them on the new 
ground. 

There are many Claims that could not be placed upon the 
bases fixed by the court. 

Take for instance, the case of [Charles Goldsherg whose 
claim, as made by his attorney (he did not appear person- 
ally), is based upon a supposed endorsement or guaranty by 
the bank of a note of Ira Holmes for 8960.55, dated Sept. 15, 
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1874, and bearing interest at ten per cent.,and upon which 
he had recovered judgment against Holmes as maker, Oct, 
7, 1875, for $1,062.44. By the first report it appears that 
Gioldsberg was allowed $1,678.10; that is, the amount of the 
judgment which includes interest at ten per cent., and six 
per cent. upon that to the date fixed Noy. 1,1854. There ts 
no evidence that Goldsberg had any claim against the Man- 
ufacturers’ bank on Sept. 25, 1875. The record states that 
no account with him appears on the bank’s books: and, of 
course, it could not appear in what amount the bank was 
then indebted to him, and it equally follows that the master 
could not from the proofs in the case, find that he was then 
a creditor or how much to allow him. Whether this is one 
of the claims which he estimated in making up the amount 
of the indebtedness of the bank for which the stockholders 
are liable to contribute, they had the right to knew. If 
the master included this claim, at what sum did he include 
it? If at the face of the note then he has allowed a vear’s in- 
terest, more than Goldsberg was entitled to (for the mas- 
ter’s calculation of interest is from Sept. 2°), IS75); if not at 
that sum, at what sum did he estimate it? 

Take as another instance the claim of the National Bank 
of Lawrence, The claimant bases its Claims upon the guar- 
anty of Ray & Whitney's note of 82,500, dated Teb. 10, 
iS75, bearing ten per cent. interest (R. p. 755). The bank's 
books showed a balance of SLL,.789.86 to the credit of the 
claimant Sept. 25, 1873, and that the account was balanced 
Oct. 2, 1875. T 
note with that account in any manner. Mr. Tlolmes says 
(Kh. |. S48) that he f/iuss he turned out some S6,000 or SS,000 
of Ray & Whitney's paper: that they kept renewing it and 
paving interest (no doubt at 10 per cent.), and paving part 
of it; that he would not be certain, and he conjectures that 
this note was given in renewal. If we allow that Mr. Holmes’ 


here Is no competent proot connecting the 


conjecture is correct, it nowhere appears how much of 
the principal indebtedness, or how much interest at ten per 
cent. the note represents, or at what sum the master con- 
jectured it into his estimates. If he put it in at $2,500, in 
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as much as he casts interest upon the total indebtedness 
from Sept. 23, 1875; he, in effect, requires the defendants to 
pay 6 per cent. on that sum for seventeen months’ time 
for which the claimant has already received interest at LO 
per cent, 


Aaron Wileow « Co. 


We have called attention in our statement of facts, to the 
want of the necessary proof under tie Illinois statute, to 
charge the bank as indorser in the class of claims of which 
we present this asa representative. The allowance fo these 
claimants In the master’s first report is S17,592.86. The 
exceptions to that report expressly except to this finding 
(Rt. p. 1OS4), and the same exceptions are refiled to” the 
~econd report. It therefore was of the ereatest lmiportance 
tothem to know whether this class of claims was tneluded 
in the master’s estimate or not. 

The claimants founded their claim upon a simple assign- 
ment by the Manufacturers’ Bank to them of 8S. J. Walker's 
four notes amounting to SLO.000 and drawing eight per 
cent. Interest. (KR. }. Zou.) They Suv they re-ciscounted 
them—that is, bought them of the bank. (Ro p. 581.) They 
introduced a judgment obtained against Walk er, the maker, 
Nov. 9, S74, for 811,006.22. (R. p. 547.) The master’s al- 
lowance as per his first report could not have been upon 
this judgment, for these with six per cent. interest would 
have produced nearly $1,000 less than the sum found by him. 

The record expressly states that no account appears on 
the bank’s books with these claimants (Rt. p. 756). 

No execution was Issued on the judgment against Walker, 
and no evidence was introduced to show anv of the facte 
requisite to excuse this diligence. There was therefore no 
case made to charge the bank. 

RS. LL. Ch. 98, § 7. 

Saunders v. O Briaut, 2 Seam. 369. 
(urstens v. Little, 3 bd. 410. 
Nicon ve Weyhrich, 20 UL. 600. 
Chalmers vy. Moore, 22 Ybd. 559. 


sa 
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The case of the Third National Bank of St. Louis, furnishes ! 
a still more striking illustration of the impropriety of the 
course taken in this case. 
Two of the notes turned ont to the claimant were in the 
master’s first report allowed twice, making on the bases — 
adopted therein an excessive allowance of $4,276.54. This 4 
point will clearly appear by reference to the testimony. | 
Mr. Lionberger, whose testimony was taken on behalf of | 
the claimant, savs (R. p. 887) that he represented the ) 
claimant as its president in the settlement; that the Manu- 
facturers’ Bank was indebted to his bank in the sum of 
$11,273.74, on which he was paid $5,295 in cash and the 


balance was secured by the following notes: 


Lb. Philpot sebtiee Hil ieee debian Fen MeN er iN; 82.000 
ries "ek ee D000 
es Ee Oe oni. id cn a i ec cee ee 
Allen & Bartley 0 eden Ti ben dn bb6bkene bsns knees enenee en HOO 
86.000 = 


The claimant introduced four judgments, one on the 
guaranty of the Philpot, Smith and Allen and Bartley notes 
R. p. 730-1), which the master has allowed with com- 
pound interest amounting to 85,267.25 (R. p. 714); another 
on the indorsement of Walker’s note, which the master also 
allowed with compound interest amounting to $5,687.08. 
(R. p. 714.) These were all the notes taken by the claim- 
ant, but for some reason it sued and recovered a second 
judgment against the bank upon its indorsement (the first 
Was on its guaranty) of the Philpot note, and the same upon 
the Smith note (Walker’s note was only indorsed) (R. 
767-8), and the master allowed these judgment also with 
compound interest, one at 83.459.71 and the other $856.88, 
thus swelling the claim from $6,000 in 1875 up to ‘ 
$15,250.57 In TSS4. 

The mistake, no, doubt, arose from the fact that the 
claimant introduced the two sets of judgments, but it is no 
less damaging to the appellants. For this fault alone the 


decree ought to be reversed. 
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The First National Bank of Hastings took, January 12, 
1874, the note of S. M. Nickerson, dated July 7, 1875, for 
$5,000, payable one vear after date, with ten per cent. (R. pp. 
759 and 851). The master’s first report allows this (or the 
judgment recovered upon it) at $20,145.64 (R. p. 715). 
What swelled it to this amount the evidence fails to show, 
and at what this was figured in the last report can not be 
told from the record unless we may infer from the large 
amount of his estimate he put it in at the full $20,143.64. 

Will the appellee’s counsel say, that inasmuch as the 
master in his second report has made no finding in these 
particular cases, it does not certainly appear in the record 
that he has in his final estimate repeated the errors com- 
plained of ? If so, we reply, the record ought to be in such 
shape that it would certainly appear what went to make up 
these amounts we are called upon to pay, so that the attention 
of the court could be called to them and such relief granted 
as equity allows. It would be monstrous to allow a claimant 
to profit by his own fault. It would be a denial of the well 
settled rule as stated by Mr. Daniels, that “the party repre- 
senting the estate, out of which the claim is to be made, 
has a right to the benefit of any defense which he could 
have made if a bill had been filed by the claimant in equity 
or an action had been brought at law to establish such 
claim.” | 

1 Daniells Chan’y, P. & P. 1210. 


The complainants should have made such a case as that 
this court could see whether the amount the appellants are 
called upon to pay, is the right amount. We have gone 
over the testimony with great care and labor and assert 
with confidence that the master’s estimate of unpaid in- 
debtedness exceeds the real amount, including all contested 
claims, by upward of 850,000. But here again we expect 
to be met with a reply founded upon the very fault of 
which we complain—the lack of necessary proof as to the 
balance due the respective claimants at the time fixed. We 
are obliged to confess that the record presents such a_ wide 


o4 


range for conjecture and so many instances where there is 
nothing whatever to guide us, that no two persons would be 
likely to come at the same result. But we say again that it 
is monstrous that the appellants should be denied justice 
because the record does not contain the facets from which 
the court can see where the justice of the case lies. 

Allowances in favor of persons who have not made any claim. 

The master included in his first report and must have in- 
cluded in his last estimate of indebtedness of the bank some 
nineteen allowances in favor of persons who have never ap- 
peared to make claims. The receiver having discovered in 
the books turned over to him certain balances standing to 
the credit of these persons, has taken it upon himself to 
bring them forward. (R.p.1072-5.) The affidavit is by Mr. 
Mason, who says “ he is one of the attorneys of the receiver; 
that from evidence introduced in this cause and from out- 
side knowledge conformatory thereof, he states that the 
Manufacturers’ National Bank of Chicago, is justly indebted 
to the persons mentioned in the principal sums set opposite 
their names with interest from March 12,1875." (Rh. p. 
1072-3). The master has called for the payment of interest 
on these sums from Sept. 25, 1875. 

The claims thus interposed in favor of these persons with- 
out their knowledge were first brought forward by Mr. 
Mason, Jan’y 31, 1854, over ten vears after the bank went 
into liquidation. Whether the persons whose names are 
thus used to increase the burden attempted to be laid upon 
the stockholders of this unfortunate bank are dead or 
alive, have been paid or otherwise satisfied, there is no way 
of ascertaining. If they had been required to come for- 
ward in the way laid down by Mr. Daniels in the passage 
quoted above, we would have been assured upon these 
points. The trouble is Mr. Harvey (or rather Mr. Mason,) 
has mistaken the functions of a receiver. It is not his 
business to hunt up claimants against the estate placed in 
his hands, nor toes ,ouse their cause or hire lawyers for 
them. We had supposed that the receiver was an officer 
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of the court and that it was his duty to defend the fund 
and not conduct an attack upon it. 

The only safety to defendants is found in the Rules of 
Practice of Courts of Equity, which regards each claimant 
as an actor and requires of him, if he would assert a claim, 
that he should come inte court and state the amount and 
ground of it, and confines him to the ease made by his 
statement upon the well sottled maxim, that one can only 
recover upon the case stated in his complaint and shown 
by his proof. 


1 Dantell’s, Ch. P.& P. S56—S. 
Allowances to Complainants Solicitors. 


The master in his first report made the following allow- 
ances in favor of the solicitors for complainants and 
Claimants; Mattocks & Mason, SLAL6.95; Gardiner & Schuy- 
ler, SL.725.50. 

[t nowhere appears in evidence that either of these firms 
had any demand against the debtor bank, or that they 
presented any claim before the master. ‘The master says 
they are allowed for some prest services as uttornevs of the 
receiver, but no claim or bill or evidence of such services 
appears in the evidence submitted to the master. We sub- 
mit that we were entitled to know for what services these 
amounts were allowed. It sufliciently appears that Gardner 
& Schuyler were the solicitors of the complainant, Lrons, 
and that D. J. Schuyler of that firm appeared as counsel for 
the same party, but it nowhere appears that either of these 
gentlemen rendered any distinct service for the receiver. 
There appears at page $12 of the record, what purports to 
be a bill of Joseph Schuyler (which we take to mean D. J. 
Schuyler), against the receiver for services, some of which 
appear to have been rendered under the original bill, and 
in regard to the assets of the bank then in the receiver's 
hands, with which we think we have no concern. This bill 
does not appear to have been before the master, and 
whether it has anything to do with the allowance we are 
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unable to conclude from the record. Many of the items in 
it are not such as the appellants are bound to pay, of this 
nature are the following: 

Motion for leave to file amended bill in Jrons vy. 


Manufacturers’ National Bank. oocccccccccccce cocccceceese $ 15.00 
Preparing and filing amended bill...................eee . 150.00 
Preparation and argument of demurrers to amended 

Soil ciswnccvesediiusnne cneecobenle leer beddvdennbinnnineinnngsn 500.00 
Redrafting and restoring amended bill............ visi 100.00 
Appearance and obtaining order for defendant's to 

SUUUOT CONE i cdainntsccstsctitinirenennsenins snunbees 25.00 
Examining answer filed by defendants...............0.. 100.00 


These charges must have been made upon the theory 
that the appellants are bound on their stock liability to pay 
the complainant’s solictors fees, or perhaps the equivalent, 
that the master is bound to champion their cause and con- 
sequently to employ solicitors for them. 

The firm of Mattocks & Mason have the advantage or 
disadvantage of having kept out of the record all light as 
to the nature of their services, except that from first to last 
they appear as the advocates of claimants, and we presume 
they take the position that the master is charged with the 
dutv of finding and establishing all possible demands 
against the fund that is sought to be brought into his 
bands. 

The assumption that the services of these gentlemen to 
their clients is a service to the receiver, is a mere expedient 
to swell the recovery against the stockholders. 


Allowances to Receiver. 


The recei ver is allowed for past services $1,294.59, to be 
collected out of the stockholders. What these services are 
and when rendered are left to be imagined. Mr. Harvey 
makes no manifest of them. His only report, filed March 30, 
1880, shows a balance in his hands collected from assets 
committed to his charge of $2,005.41. (R. p. 442.) 

After finding the total. indebtedness of the bank, for 
which he finds the stockholders liable, the master adds the 
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Inagnificient sum $69,546.52 for expenses of the receivership. 
It is fair to presume, in the absence of any bill of items, 
that the allowance for “past services of the receiver and 
his attorneys,” (R. p. 719) was in full to that time, Jan’y 2, 
1885. What more he is to do to entitle him to this large 
sum we are not able to discover. Ilis duties will be con- 
fined to receiving the money decreed to be paid to him 
when it is collected upon executions, and paying it over to 
the creditors. 


Nature of the Statutory Liability. 


Does the stock liability cover these all wances? We con- 
tend that it does not; that this liability is a security running 
to the creditors of the bank, and limited by the terms of the 
statute to the “contracts, debts and engagements of the asso- 
ciation,” and is not an asset of the bank, or to be treated as 
if it were. We do not deny that as to the assets of a debtor, 
a receiver stands in his shoes, and may collect his estate, 
and be compensated for his services and expenses out of the 
estate; nor do we deny that as to the assets of the debtor 
bank in this case, the receiver was entitled to collect, and be 
compensated out of the same; but as this stock liability did 
not belong to the bank, no title to it passed to the receiver, 
and he, as such, had nothing to do with it. This view of 
the case does not interfere with the right of the court to 
use the services of a receiver, or of the master or clerk of 
the court in distributing the money when collected; nor its 
power to adjust, as between the complainants and those 
coming in to avail themselves of their out lay, of the ex- 
penses of enforcing the liability. 

2 Daniell’s Ch P. & P. 1215. 

Nor do we contend that a creditor who brings in his 
claim before the master is not entitled to recover his taxa- 
ble costs against the shareholders, if he succeeds, as he might 
be compelled to pay taxable costs if he is defeated. What 
we do contend is that, he is not entitled to have his suit re- 
garded as the suit of the receiver and his solicitor paid as 


35 


2 Daniell’s Ch. P& P. 1215. 


the statutory lability of stockholders. 
Bailey v. Bancker, 3 Will, 18s. 


“the legislature and not otherwise.” 


lL Parsons on Contracts, 145. 


NSiedman ve Bverleth, 9 Net. 114. 
° Crray y. Coffin, {) ( ‘ush. Loo, 
(hase v Lord et al.. 77 N. Y. 1. 


“ actual terms.” 
| Parsons on Contracts, 143. 
Nediman v. Bveleth, 9 Met. 114. 
Knowlton ve Aekle 4, S Cush. 95. 
Gray Vv. Coffin, 9 Cush. 199. 
Chase Vv: Lord, 71 BN. You. 


Bangs v. Lincoln, 10 Gray 600. 


if he had rendered a service to the receiver. 
the creditor’s suit and not the receiver’s. 
real or nominal complainant. The Act of 1876 does not 
give the action to him, but to the creditor. 


Carrol ef al vy. Green et al. Q? TS, 509, 
Pollard y. Bradley, 1) Wal. 20, 
Brown v. Bastern Nlate Co.. 1e4 Mass.. yi), 


The suit is 
Ile is not the 


The rule that a creditor can not recover against a guar- 
antor the costs of his suit against the principal applies to 


“Individual liability is repugnant to the law of corpera- 
“tions and qualifies, in this case, an exemption which would 
“otherwise exist. Stockholders, in such cases, are lable ae- 
“cording to the plain meaning of the terms employed by 


Burnham ve Welle nshurg (Coal Co. AT Drie st. 49) 


“Where a statute lmMposes il personal liability for corporate 
“debts it must be strictly construed, as it is in derogation 
“of the common law, and can not be extended beyonds its 


Howard et al. v. Wileow et al. AT Pa. St. 57. 
(; iM il WYN. Bard, 105 P.. St. nHo, 
Thompson's Liability of Stockholders, . 
Dane vy. Dane Mfg. Co. 14 Gray, 488, 
Ripley v. Sampson et al, 11 Peek. 571, 


rh), 


“the extent of their stock, to the creditors of the company, 
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“The receiver of an insolvent corporation makes his title 
“through his corporation. He can not, through his ap- 
“pointment, acquire that which the corporation never had. 
“He represents the creditors of the corporation in the ad- 
“ministration of his trusts, but his trust relates only to the 
“corporate assets. * * Te is not ¢ trustee for creditors in 
“relation to assets which belong to { em individuall or as 
“a body. Bristol vy. Sanford, 12 Blac f. DAL: Curtis v. Levit, 
“15 N.Y. 44. Neither a receiver, an assignee under a 
“voluntary assignment for the benefit of creditors, as well 
“as the insolvent, acquires any right to enforce a collateral 
“obligation given a creditor by a third person, for the pay- 
“ment of the debt of the insolvent.” 

“Whether this liability be designated as a ‘statutory 
“ liability, or a ‘ collateral statutory liability, or a ‘statutory 
“penalty, it was not created for the benefit of the bank, 
“could not be collected. sold or released by the bank, was 
“in no respect under its control. But on the other hand it 
“ belongs solely to the creditors, and is under their control.” 

Jucobson ve Alle vn, 12 ked. Rep. 450. 

Story V. Furman, 25 N.Y. 215. 

Furnsworth Ree. ve Wood, 91 N.Y. 308. 

Dutehe £ clssigiee c in Bankruptey "4 Marine National 
Bank, 12 Blackf. 435. 

Bristol, Assignee, ete., v. Sanford, Wd. S41. 

Hanson v. Doukerslay, 37 Mich. 184. 

Wright v. Met ormick, 17 Ohio St. 86 

Umstead v. Buskerk, V7 Ubd. 1138. 

Lane vy. Morris, 8 Ga. 468. 

High on Receivers, § 205 and note. 

Corporation Cases, Vol. 1, Pt. 1, 91, 

Tlewett vy. Adams et al.. 50 Me. 271. 


Mr. Justice Nelson delivering the opinion of this court in 
Hawthorne v. Calef treats this liability as a guaranty to the 
creditors. He says: “Now, it is quite clear that the per- 
“sonal liability clause in the charter, in the present case, 
“pledges the liability or guarantee of the stockholders to 
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“and to which pledge or guarantee the stockholders, by 
“subscribing for stock and becoming members of it, have 
“assented. They thereby virtually agree to become security 
“to the creditors for the payment of the debts of the com- 
“pany, Which have been contracted upon the faith of this 
“lability.” 

Hlawthorne v. Calef, 2 Wal. 10. 

U.S. v. Nnow, 102 U.S. 422. 

Brown vy. Eastern Slate Cv., 154 Mass. 590. 

Robinson vy. Lane, 19 Geo. 337 (at page 346). 

Basshorv & Co vy. Forbes, 36 Md. 154 (at 166). 

Hanson v. Douke rsley, 37 Mich. 552. 

Powell vy. Eldred, 59 Mich. 582. 

Moss vy. Me ollough, D ill, 151. 

Davchy Vv. Brown, 24 Vt. 197. 

The liability is not that of a partner. 

Nullivan v. Sullivan Mfg. Co., 20 8S. C. 79. 

This court, in Bank v. Neunedy, 17 Wallace, 19, say: 
“Stockholders are not ordinary debtors of the bank, but are 
“rather in the light of creditors, their stock being regarded 
“asa liability (of the bank). They are entitled to all the 
“surplus that remains, ifany remain after the payment of 
“the debts. They are only conditionally liable for those 
“debts afte yr all ordinary resources of the bank have been ex- 
* hausted.”” 

In Brown vy. Eastern Slate Co., 184 Mass. 590, the court say: 
“The statute does not create a chartered partnership which 
“remains a partnership and contracts as such, although 
“oranted certain powers. It does not make or leave the 
“members primary contractors or debtors. It creates a 
66 corporation oul and out, and then ilnposes il secondary 
‘and subsidiary liability upon the members for its debts or 


“contracts. * * Thecorporation is the only promissor 
“or debtor; it alone breaks the contract by its failure to 
a The liability of the stockholder is no part of 


“the original undertaking but is a consequence attached by 
“Jaw for its breach.” The judgment against the company 
was held not to conelude the stockholder on the ground 
that his liability was that of a surety. 

The force of this proposition was acknowledged by the 
learned judge-who tried this case; even he calls the stock 
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liability “a guaranty or assurance” to the creditors of the 
bank (I. p. 690;) but he undertakes to escape its effect by 
an unwarranted assumption as to the meaning of the act of 
June 30, 1876. An assumption, which we think has car- 
ried, the case astray not only upon this but upon several 
other points made by the appellants. We quote from lis 
opinion (Rt. p. 1122.) 

“There are many cases cited in the briefs of counsel show- 
ing, in substance, that the liability of the shareholder of a cor- 
poration, is not an asset of the corporation, and that such 
individual liability is to be enforced by suit brought by the 
creditors directly against the share holders. This rule was 
announced by Judge Woodrultin Jacobson v. Alen, 12 Fed. 
Rep., 455; Story vo Purnan, 25N. Y., 251 and many other 
cases Which might be cited. The National Bank Act, 
however, specifically provides that a receiver, when ap- 
pointed by the comptroller, shall enforce the individ- 
ual liability of the shareholders, pay the money over 
to the treasurer of the United States, subject to the order 
of the comptroller of the curreney, and that the comp- 
troller shall, from the proceeds of the property of the 
bank, and the proceeds of the individual liability of the 
shareholders make equal and ratable dividends to the 
creditors; and as the act of June 50, 1876, provides that 
the individual hability of the shareholders.may be eriforced 
by a bill in equity, filed by any creditor in behalf of him- 
self and all other creditors, it implics that a fund obtained 
by the enforcement of the statutory liability of the share- 
holders, shall go in with the general assets of the bank, and 
be equally distributed to all. As the law stood prior to the 
passage of the act of June 50, L576, the individual liabili- 
ties could only be enforced through a receiver appointed 
by the comptroller of the curreney (Aeunedy vy. Gibson, 8 
Wall 49S), and in providing for the enforcement of this 
liability through the medium ofa bill in equity, brought by 
a creditor, the rule of this distribution is not changed, and 
it is clear that each creditor is to share alike in the proceeds 
of such bill.” 

We insist that the remedy provided in the banking act 
through the comptroller, has nothing whatever to do with 
that given to a creditor suing in behalf of himself alone or 
on behalf of himself and all other creditors, under § 2 of 
the Amendatory Act of 1876, and has no more influence 
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upon such an action than if that special statutory remedy 
had never been given, and such we submit has been the 
view of the learned judge as expressed by him in this same 
case upon former occasions. 

Trons vy. Manufacturers’ Nat. Bk, 6 Bissell 501. 


The opinion referred to was delivered in 1875, before the 
act of June 30, 1876, and before the filing of the amended 
bill, making the stockholders parties and where the cred- 
itor was pursuing only the assetsof the bank. It was then 
contended by the bank and Holmes that the remedy was 
through the comptroller, but the court held that the statu- 
tory remedy did not apply except in cases of the non-pay- 
ment of the circulating votes. Inasmuch as these had been 
retired in the course of liquidation, it did not apply to this 
‘ase, and therefore the comptroller had no jurisdiction, but 
that a court of chancery possessed the power to lay hold of 
the assets and administer them; and the case of Nennedy v. 
Gibson, 8 Wal. 498, was commented upon and held not to 
rule this case. It was upon this view of the case that the 
court appointed Mr. Ilarvey, receiver. 

The banking act as it stood before the amendment of June 
00, 1576, was silentas to the way of enforcing the sharehol- 
der’s liability except in case the association refused to pay 
its circulating notes (§ 5254). Its enforcement in any other 
case was left untouched by statutory regulation. The 
amendatory act, § 1, extended the remedy through the 
comptroller to cases where the “association shall be dis- 
solved and its rights, privileges and franchises are declared 
forfeited as ‘prescribed in § 5259,” and in such cases it ex- 
pressly gives him power “to appoint a receiver who shall 
proceed to close up such association, and enforce the per- 
sonal liability of the shareholders as provided in § 5234.” 
But by § 2, a distinct provision is made for the case of an 
association in liquidation under § 5220—the case of the 
manufacturers’ bank. That provision is that “the individ- 
ual liability of the shareholders provided for in § 5151 may 
be enforced by any creditor of such association by 
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bill in equity in the nature of a creditor’s bill brouglit 
by such creditor on behalf of himself and ofall other cred- 
itors of the association against the shareholders thereof” 
in the Cireuit Court of the United States, in the district 
where the bank is situated. 

While § 1 clearly applies the remedies in the original 
act to the cases therein mentioned, § 2 refers the creditor 
of a bank in liquidation to an entirely different remedy, 
viz.: The well known equity proceeding of a bill by a 
creditor on behalf of himself and all of wr creditors, pur- 
suant to the well known rules of practice of the court of 
chancery in such cases. Not only is there no intimation 
in the statute that Congress intended to change the practice 
of the court of chancery or introduce a new principle to 
control its action, but there is a strong implication con- 
tained in the reference of that class of cases to a particular 
kind of creditor’s bill, that the remedy was intended to be 
in accordance with the rules and principles applicable to 
that kind of proceeding. The provision of the statute that 
the comptroller shall, in the cases within his jurisdiction, 
enforce the individual lability through his receiver (which 
he does by action at law against the shareholders severally, 
and turning the avails with the general assets into the 
United States treasury subject to his order,) is an arbitrary 
mode of proceeding confined to the statutory remedy 
given through him, and not intended to change in any re- 
spect the nature of the liability. 

[f their is any implication to be gathered from the stat- 
ute as to the nature of this liability, it is that it belongs to 
the creditor, because it allows the creditor to enforee it’ 
by a suit directly against the shareholders alone, not in 
connection with, or through,the association. It does not 
require that the association should be joined in the action. 
Act of June 30, LS76, § 2. 


’ 


bite cl of going into Liquidation. 


Sec. 5220 R.S., reads as follows: “ Anv association may 
go into liquidation and be closed by the vote of its share- 
holders owning two thirds of its stock.” 
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The amended bill charges that the bank went into volun- 
tary liquidation (Ik. p. OD), and the decree finds that it did 
so on the 26th of September 1873. (I. p. 655). 

From that date the bank was “c/osed,” except for the 
purposes of liquidation. The act of closing fixed the rights 
of the creditors and liabilities of the shareholders. The 
implied authority to the officers of the corporation to make 
“contracts, debts and engagements,” for which the share- 
holders should be liable under the statute then closed. The 
only business of the association and its officers from that 
time was to liquidate. 

We adopt the language of this court in Vateonal Bank v. 
Tusurance Co... LOA U. S., o4, (at 7-4.) 

“The very purpose of the liquidation provided for, 1s to 
“pay the debts of the corporation that the remainder of the 
“assets being reduced to money may be distributed among 
“the stockholders.” * * * “The proceeding prescribed 
“by the law seems to resemble not a technical dissolution 
“ofa corporation without any saving as to the common 
“Jaw consequences, but rather that of the dissolution of a 
ag co-partnership, which were rthe i SS COnLIMUES 10 subsist for the 
* PUrpost s of Hiquidation and winding up its business.”’ (‘han- 
cellor Kent, (8 Kent's Com. 63) states the doctrine as to co- 
partnerships. “When a partnership ts actually ended by 
“death, notice or other effectual mode, no person can make 
‘use of the joint property in the way of trade or inconsist- 
“ently with the purpose of settling the affairs of the part- 
“nership and winding up the coneern. The power of one 
“partner to bind the firm ceases immediately on its dissolu- 
‘tion, provided the dissolution be occasioned by death or 
“bankruptey, or operation of law, though in cases of volun- 
“tary dissolution due notice is requisite to prevent imposi- 
“tion on third persons who might continue to deal with the 
“firm. ‘The parmers from that time become distinct per- 
“sons and tenants in common of the joint stock. One part- 
“ner can not indorse bills and notes previously given the 
“firm, nor renew a partnership note, nor aecept a bill pre- 
“ viously drawn on it, so as to bind it. He can not impose 
“new obligations upon the firm, or vary the form or char- 
“acter of those already existing. If the paper was even in- 
“dorsed before dissolution, and not put into circulation 
“until afterward, all the partners must unite in putting it 
“into circulation to bind them.” 
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See, also, Conrad vy. Buck, 21 W.Va. 396, which is directly 
In point. 

This doctrine is recognized by this court in a case where 
a bank was closed by the comptroller: 

“The business of the bank must stop when insolvency is 
“declared: Rey. Stat., Sec. 5228. No new debt can be made 
“after that. The only claims the comptroller can recognize 
“in the settlement of the aff. irs of the bank are those which 
“are shown by proof satistactory to lim, or by the adju‘li- 
“cation of a competent court, to have had their origin in 
“something done before the insolvency. It. is clearly his 
“duty, therefore, in paying dividends, to take the value of 
“the claims at that time as the basis of distribution.” 

White v. Nnow, LLL U.S. 784. 

It follows from this proposition that neither the giving by 
the bank of new paper, after it closed, or the suffering of 
judgment after that time upon a subsisting indebtedness, Is 
such a “contract, debt or engagement of the association” as 
binds the shareholders on their stock liability. 

A judgment against the corporation is not binding on the 
stock holders—is not even prima facie evidence of indebted- 
ness of the corporation as to them, They are neither par- 
ties nor privies to it. They stand in the same relation to it 
that heirs do toa judgment against an executor or adminis- 
trator. Whether they are considered as sureties for the 
company or principal debtors the rule is the same. 

Milier vo White, 50 N.Y. 137. 

Me Mahon v. Macy, 51 N.Y. 155. 

Moss VY. Mee ollough, D Till, Lol. 

Laidley v. Kline, 8 W.Va. 218 (at 550). 

Masows Devisees vy. Peter's Adi’rs, 1 Munf. 457. 
Munf. 520. 


> . 

and. 396. 
—=<¢> 
in) 


Foster v. Crenshaw’s Ber, 5 
( hambe rlayne ¥. Temple, 2K 
Shields v. Anderson, 5 Leigh. 736. 
Parrott v. Colby, 6 Hunn. 55; affirmed by the Court of 
Appeals, 71 N.Y. 597, on the opinion given below. 
Me Dowell v. Goldsmith, 24 Mad. 215. 
Trippe v. Huncheon, 82 Ind. 507. 
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Larrabee vy. Baldwin, 35 Cal. 155. 
Wheeler vy. Miller, 24 Hun (N. a O41. 
Union Bh. Ve Wandos M. & Mfg (o., 17S. (", (N, S.) 


*>de>d 
pepe. 


The case of Parrott v. Colby was upon stock liability. The 
statute of limitations on this liability was one vear. 

The company’s indebtedness was due March 8, 1867. A 
part was paid August 4, 1868, and a note dated back to 
January 1, 1868, was given for the balance (810,000), pay- 
able in twelve months. This note not being paid, judg- 
ment was recovered upon it against the company 22d 
July, 1869, and an action was brought to charge the stock- 
holder with the amount of the judgment. The court say: 
“The real question in the case is, which was the indebted- ‘ 
‘ness of the company to which the liability of the respon lent 
‘asstockholder attached; the note or the debt for part of 
‘which the note was given. It is very clear that had the orig- 


‘ 
‘ 


. 


“inal indebtedness remained in the form in which it stood : 
‘at the time the note was given, to wit, August 4, IS6S, no 


© 


‘action could have been maintained against a stockholder 
“of the company to recover the whole or any portion of it, 
‘because of the lapse of more than one vear from the time 
“when the debt felldue. * * had completely discharged 
‘the stockholders of the company from personal liability. 
“We think the lability of stockholders in such cases can 
“not be revived or extended by any renewal or extension of 
“the indebtedness which the ereditor may make with the 
“ corporation. ” 

Speaking of the argument of the claimant that by suing 
the note and putting it in judgment he had elected to treat 
that as the debt owing by the corporation, the court say, 
“ But these are acts of the appellant himself, to which the 
“respondent in this case can not justly be said to have as- 
“sented, and they can not, we think, deprive him of the 
“right to say the taking of the note was a mere extension 
“of the original indebtedness and not a payment of it. If 
“the argument of the appellant’s counsel be sound, it would 
“not be in the power of a stockholder to protect himself 
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“against the acts of the corporation and its creditors, how- 
“ever long time had expired after the maturity of the debt, 
“and after the lapse of his liability thereupon by simply 
“ changing its form to a note or other obligation, and then 
proceeding to merge such note or obligation in a judg- 
ment.” 

The case of Union Bank vy. Wando Mo & WM. Co. 17 S.C. 
(N.S.) 339, is similar in its facts and to the same effect. It 


. 
© 


. 
- 


is also instructive upon the question of ILolmes’ power to 
create new obligations, binding upon the shareholders, after 
the bank went into liquidation. 

This position is not inconsistent with the view that a 
judgment against the corporation is evidence against the 
shareholders when the proceeding against them is to reach 
assets of the corporation. The same courts that hold that 
such a judgment is not even prima facie evidence against 
the shareholders in a suit to enforce stock liabtlity, hold 
that it is evidence where the suit is to reach assets in their 
hands, 

llastings v. Drew, T6 N.Y. 9%. 

The creditors have dissipated the assets in their own u rOuTd, 
and thereby released the shareholders. 

There can be no question that when the creditors made 
ther settlements with Holmes they knew that the bank was 
closed for all business but that of liquidation. The law 
presumes they knew the legal rights of all the parties con- 
cerned; that it was the duty of the officers of the bank to 
collect and convert the assets in the same way as other 
liquidating officers—such as a receiver, assignee, etc., or as a 
partner of a dissolved firm—so as to make an end of the lia- 
bilities instead of shifting, renewing and extending them. 
This is a salutary policy of the law. The creditors had no 
right to take the bills receivable of the bank except as pur- 
chasers without recourse. To allow that they might take 
them as collateral security or to be applied on their demands, 
when collected, would be to allow them to arrest the course 
of liquidation; take the means of liquidating from the 
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control of the shareholders in defiance of their wishes; 
and by conspiring with the liquidating officers to create new 
obligations to postpone settlement indefinitely. 

When the bank went into liquidation it possessed about 
$1,500,000 of assets, nnost of which were then good (some of 
the bills receivable were secured by real estate), and it owed 
about $1,000,000 of debts. Tad the regular course of liqui- 
dation been pursued, instead of this dissipation of the assets, 
it is fair to presume the debts would have been fully paid; 
at least it can not be said with certainty that such would 
not have been the case. That this course was not pursued 
is not the fault of the stockholders for they were not con- 
sulted, but is due to the voluntary interference and under- 
taking of the creditors themselves, and whatever risks at- 
tached ought to be borne by them. 

To show hew this business was conducted, let us take one 
case as a sample—that of Union National Bank of Oshkosh. 
[t had a balance on deposit of 87,702.05. TLolmes offered 
to turn out bills receivable, giving the Oshkosh bank the 
choice of the lot of paper. It, however, preferred to take [ra 
Holmes’ three notes for the amount due Noy., 1874 and Feb., 
I885, indorsed “ Manufacturers National Bank, by Ira 
Hlolmes, pt.” This was done Feb. 17, 1884, and the account 
on the individual ledger was then balanced. Mr. Holmes at 
the same time exercising the option he had offered Oshkosh 
bank, took his pick of the bills receivable of his bank« to an 
amount equal to his notes to the Oshkosh bank. 

Ilolines says he gave S1L80,000 of paper in this way, tak- 
Ing S1S80,000 of the bills receivable of the bank, and that he 
paid all of his notes but about $40,000. 

Take also that of Scolt & Wrigley. They took a note of 
Henry E. Pickett for $3,750 which was secured by a mort- 
gage on real estate which they foreclosed, and their claim 
is for a deficiency, $2,857.06 (R. p. 758). Having taken this 
paper out of the control of the shareholders and experi- 
mented with it, dissipated the security, they come back to 
claim this balance from ti-e shareholders on the assumption 
that they are liable on an indorsement which they never 
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authorized, about which they were never consulted and 
which was given in the face of their resolution to “close”’ 
and “ liquidate.” 

Creditor took the bills receivable in payment. 


We insist that the creditors took the bills receivable of 
the bank in payment of their balances and were not entitled 
to resort to the original indebtedness, even if they had 
elected so to do and had amended their claims to conform 
to this change of basis, which they did not do. 

It must be borne in mind, that this case does not raise 
the vexed question of the effect of taking the note of a 
debtor in settlement of his own indebtedness. The ques- 
tion here is as to the effect of taking by the creditor, the note 
of a third person, in settlement of the indebtedness. The 
same courts that hold that the taking of the note of the 
debtor is not payment, although it suspends the remedy, 
maintain that taking the note of a third person for an exist- 
ing indebtedness operates as an extinguishment of the origi- 
nal consideration. 

Waydell v. Luer, 5 Denio, 410; and eases there cited. 


ven if the note of a third person is taken as a condi- 
tional payment the creditor is bound to diligence. 
Douglass v. Reynolds et als., 7 Peters, 113. 


In the case at bar the court below held that the ered- 
itors who took this paper took it not in payment but as 
collateral. No exception was made, although as to many 
of them there was no conflict of evidence; the evidence 
was all to the effect that it was taken in payment. 

In the case of the Grundy County National Bank, in addi- 
tion to the testimony of Holmes that “in each ease where 
we settled with a creditor and turned him out bills reeceiva- 
ble, it was;in full payment of the demand; he gave his 
check on the bank for the amount, the same as if we were 
doing a regular business, and the parties should come in 
and buy so much bills receivable and give me his cheek on 
another bank.’’ (R. p. 811.) Mr. Groold, who effected the 
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settlement, testifies: “The notes and paper taken by me 
was in payment for the claims of the Grundy County Na- 
tional Bank against the Manufacturers National Bank, and 
was indorsed by the cashier or president of said bank.” 
(R. p. 940.) He further says, “some of the paper was se- 
cured by real estate.” There is no testimony to the con- 
trary. 

This is representative of a class of cases, and by it the 
views of the court upon the question as one of law and faet 
may be tested. The court disregarded the testimony alto- 
gether, and held as a conclusion of law that the taking 
of this paper was not a payment, no matter what the parties 
agreed. 

There are a number of cases where the claimants assert 
that the paper was taken in payment, and to them it is plain 
te see that the witnesses are testifying to their erroneous 
conclusions of law. They reason somewhat in this way, 
Although we took this paper and money and gave our 
checks to balance our accounts, inasmuch as we received 
the indorsement or guaranty of the bank, we thereby ob- 
tained a recourse upon it in case the makers did not pay: 
and the effect of the transaction is not payment, but addi- 
tional security. We submit that this is exactly the opposite 
of what the law concludes. And such appears to have been 
the view of the creditors themselves; for in every instance 
they made their claims, not on the original indebtedness 
but upon the indorsements or guaranties, until they were 
informed by the argument of counsel and the holding of 
the court that they must go back to the original indebted- 
ness as a basis of recovery. They have never amended 
their claims. 

It does not follow that because the creditor labored under 
a mistake as to the legal capacity of Holmes to bind the 
stockholders by his indorsement and guaranty, that they 
Thigh consider oie whole tran suchhon iis Vou ane 4 hael, LC 
ave Teraiint considerat on, for this was hot the fault of the 
shareholders; nor can te shareholders be restored to the 


advantageous position which they would have occupied as to 
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their securities had not the creditors taken them out of their 
power. Neither does it follow from the fact that they were 
taken in payment that the indorsements and guaranties 
are “contracts, debts or engagements” of the association, 
for which the shareholders are bound. It was clearly 
within the power of Holmes as president and liquidating 
officer to turn out these bills to the creditors in payment of 
their demands, and in doing so he vested in the takers a 
valid title to them, which has never been called in question, 
Whether these indorsements and guaranties are binding 
upon the association and its assets, does not concern the 
shareholders in this contest. They are not binding upon 
the shareholders. The creditors cited on their own view 
of the case. 

Where a company had sold its effects and good will 
to another company. and ceased to carry on the business 
for which it was created, it was held that these facts 
deprived the president and = secretary of the company 
of all power to create new obligations as between the stock- 
holders and all persons having notice of the fact. It was 
also held in the same case that notes given by the presi- 
dent and secretary to raise money to pay the debts of the 
company, were not binding upon the shareholders, and this 
though judgment had been recovered on the notes against 
the company. 

Union Bank vo. Wando ML & MC (%..17 S. C. (N.S.) 


eo, 


Bonatte v. Fowler, 7 Paige, 576. 
Shave halle rs re leased hy eute wsion of fine of payment, 


In every instance where paper was taken time was given, 
running all the way from three months to three vears. 

We have already shown that this statutory liability is e 
guaranty or security te the croditers ancl within Gueim eon- 
Loi, aim mot that ot the corporation, lt therefore follows, 
that any act of the creditor that may injure the surety, such 
as an extension of time of payment, will release the share- 
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been sold at auction, possibly for a sum sufficient to 
off the debts of the bank, and then there would have 
been no occasion to resort to the statutory lability of 


stockholders. 
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the appointment of the receiver and the coming in of the ! 
answer, it was ascertained that the creditors of the bank 
must look to the stockholders’ hability for payment of 
their claims, and thereupon the amended bill was tiled, a 
motion was made by some of the counsel of the respect- 
ive defendants to strike this bill from the tiles, while others 
filed demurrers. These motions and demurrers were 
overruled and defendants ruled to answer within the time 


ordered by the court. 
The contention below was. and it is renewed here: 
ist. That amended bill made a new case, introduced 


new parties and a ditferent cause of action from that stated 


in the original bill, and was therefore erroneously allowed. 


2d. That said bill did not purport to be a_ bill on be- 
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was obnoxious to demurrer: and 
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wholly immaterial that it fatled to recite that it was 
brought on behalf of the complainant, and all the other 


creditors of the bank. The prayer clearly indicated that 


such was the case (Rec., 33 and 34), and even if this were “— 
not so, the bill by operation of the statute became a_ bill 
for the benefit of the complainant and all the other credit- 
ors, and inured to their benefit to the same extent and 
with the same force as though it had contained a recital 
to that effect. The stockholders were all before the 
: court and Were advised of the case they were required to 
meet. They knew the object and scope of the bill, as 
amended, was to satisfy the unpaid debts of the bank out 
of the hability raised in favor of the creditors and against 
the stockholders by the statute, and therefore were not 
and could not in any way be prejudiced by the absence of 
the recital that the bill was filed for the benetit ot all the - 
creditors. 
With the stockholders before the court it could have 
entered a decree like the one in Pennell v. Lamar Ins 
( o.., supra, without any further amendment to the bill, . 
and itis no answer to this position to say that where a 
remedy is conferred Dy statute it must be strictly fol- 
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“fo discuss the gitestion whether the amended bill 7s 
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materially different from the original bill. [t ts enough 
“to know, if different, that the subject matter of both bill 
“7s the same, and that the contract, consideration, promise 
“and acts of part performance, stated in the amended bill, 
“are stated with sutlicieat precision, and, if supported by 
“« proof, entitle the complainants to the relief which they 
“seek at the hands of a court of equity. The court 


then. on the merits. atlirm the decree. 


It is apparent, therefore. that whatever defects there 
may have been tn the pPrcadings. In the case now under 
consideration at the time of the hearing, on becoming 
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tuted by one creditor, on page 491, the court says: “It 
“is said that this is nota proceeding in behalf of all 
‘creditors, and that all creditors are not bound to come 
‘in nor bound by the process, but have other remedies 
“against the corporation and against the stockholders. 
“ We think this substantially a_ proceeding m_ behalf 
wl. all credito) s, hecause al/ are entitled fo a dre tL nd, 


‘and because it provides for an administration = of 
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‘all the assets. It is true that thev are not bound to 


“ prove their debts and take a dividend, because it 1s a 
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‘privilege they may waive, and the remedy against the 
“corporation, if it remains nominally, would be of little 
“value after the corporation has expired and all its ettects 
“have been disposed of. As to the statute remedy against 
“the individual stockholder, it is independent and col 
“ Jateral, like the remedy against a surety, and does not 
“affect the « 
And again, OM pave 4QOe, the court uses the following 
language 
“It is said, that if these attachments are dissolved, the 


* plaintiffs may dismiss their bill, and then, by a new pro- 
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tribution involves a fund in which different creditors are 
entitled to participate. In such a case a bill filed by ore 
or more creditors in his or their behalf will inure to the 
benefit of all as a matter of right, and such a bill before 
or on the hearing may be so amended as to protect the 


equities of all. 
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ber of shares held by each (pages 6, 8), showing that 
even in the original bill the pleader had in view the sub- 
ject of stock hability. This is clearly recognized in the 
answer of the two original defendants, the bank and Ira 
Holmes, for they set up in their answer certain defences 
of individual stockholders | page 22). ‘True, the subject 
of stock liability was taartticially expressed in_ the 
original bill, the averments being hardly suthicient to sup- 
port a decree against the stockholders, and they not being 
brought in by process until subsequently. There was 
sufficient to amend by, however, and obviously the plead 
ers proper course Was Ula! which he actually pursued. 
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Irons, Shugart, Scott and Wrigley and First National 
Bank of Hastings were brought into the case within the 
tive vears” period (pages 1, 14, 10, 55. } The nleaders, 
upon their own showing, therefore, have alleged too much, 
and upon their own showing, the proof fails to support 
the pleading. The pleading must, therefore, fall. 


“ Tf one entire plea be bad in part, it will be insutlicient 
‘for the whole. ‘ In assumpsit, on several 
“ promises in ditlerent counts, if the defendant plead the 
‘* statute of limitations to the whole, and it is a bad plea 
“as to one of the counts. it will also be insufficient as to 


eo the residue. 


I Chitty ~ Pleadings, 54°. 


Ir e case at bar each claim ts a separate matte! ike 
CalCh) COU! If) Cic’ | ty 
ly | 4 Be ~ ' lad ‘? ’ ~ f 
r t O\W ‘ Vials cid lel rit muie © 
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In the f ying ‘ iaeciaration Contaimed several 
distinct causes of ) statute of limitations be- 
} of the e suit was held bad entirels 
because one cause of action wast \" nthe statute 


; > 
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no further ha- 


| ? 
Sucd the sto = 


im 


statute of 


oceeding for an 


, 
i iO ae COMP: 
My 


contract betwe 


will be abused. if the very extension of time, which he 
‘ives to stockholders. and really at their own request, Lo 
pay him, is made by them a bar to payment. In the 

4 taal ); e lulled false sense of 
presen case. CICUnGiso wCie iulied mnto a false sense ol 
security by the resolution of the stoc kholders of the bank 
, . la , . ' ' . 
that it is “for the best interest of the stockholders and 


; ’ ° ’ . . 
“depositors alike that its affairs be placod in voluntars 


** Te recites rT) “i ry rg o 2 ) thy } ’ “* ef ~ < . 7... 
nqQuiaadion Paiste 5-0), and by the CHECTING assu 


inces of the otheers that “the atfairs of the bank can 
} ] : ; . . 1} . } ° ’ 
% higuidated more successfully and expeditiously 
“through their own etlorts than through. any othe 
, P | , 11 . ° ° 2 ’ 

‘course, and hey wil make all possib e and rustitiable 

7 , ‘ ** a a . ‘ : nn } ? 
—-eTorts to tha end | page a 2 oe Phe St On kholders 


and othicers of the bank ocx upied a tiduciary position tO 


OF 


up with the bank. That being so, a claim would not be 
barred as against stockholders until it was also barred as 
against the bank Now we have seen that the claims 
against the bank AaTe } ist d Upon deposits. \ deposit in 


a bank is an evidence of an indebtedness in writing, for 


| : 
the bank books show it; the entry to the depositor’s 


’ ’ 


° + 7 ? 
Mission of the depotoy bank, and 


see Actions on * evidences of indebtedness in writing 
~~ 
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it has been a proper bill under which to enforce the indi- 


vidual liability of stockholders. 


The one inconsistent prayer in this bill, viz: that Irons 
might be tirst paid, being repugnant to the general body 
of the bill and the statute, the court, of course, could not 
grant; this repugnant prayer was therefore surplusage, 
or, at most, obnoxious to special demurrer, and if stricken 
out would still leave enough to enforce the statutory hia- 
bility of stockholders. Out of abundant caution the com- 
plainants did strike it out (page 241), so as to indicate 
more plainly that the bill was filed on behalf of all credit- 
ors. It avas a disingenuous defense for the defendan’s to 
then plead the statute of limitations, for they had pre- 
viously fully recogmized and strenuously asserted that the 
bill of October 5. 1s7¢ , Was brought to enforce the statu 
tory habilitv. The occasion of this recognition and asser- 
tion on their part was on account of the receiver's attempt 
in the year 1882 to enforce stock liability by suit, as at 
COMMON tw. Ie ich defendant pleaded (and their present 
solicitors signed the Pleas | that the surt at-law should be 
abated because the Trons bill of October 5, 1876, was 
tile doin behalf (of all creditors to enforce the STAtULOry lia- 
bilitv of the stockholders, and the court sustaine d the plea, 
Saving: “Tt seems to me there is no r om to doubt that 


*“ this stockhoider s hatility can be completely enforced in 


transfers 


Our next 


“TOCUR 


pornt 


Were 


mi 


their stock to Ira | 


the time of 


these 
497 * 


this ( lass before this qc erlil 


It S fllieces 
Yee ’ ‘ , ’ 
nent on OF al 
. ’ =, 
Comes is & a oe 
| if t) i Tria 
pension of par 

i 


uNnia®rsy baja 


ssii¢ 


, 
, 


? 


ale ; iii 
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TRANSELES 
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Appellant C omston k 


Wiki 


INVALID 


Tie 
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[In any case, therefore, these transfers were made on 
the books of the bank, either after the failure or on the 
very brink of the failure Let us consider the state of 
facts at that ime, We quote from the testimony of Ira 
Holmes, appellants own witness, that the drain on the 
bank s cash resources began between the Ist and roth 


of September, 15873, and a financial panic occurred within 


live days from the latter date (page 301.) As soon as 

; . . ; 5’ . , 

ine predate commenced, the directors were in consultation, 
~. ee - 

and so continued for a week or ten days (page 368.) 


; e + * i. a 
Appellant CA omstocK Was a director ppave L45.) Phe 


’ ’ , . 

- - v ' sons ‘ i , . 

bank Kept running as long as it had anv money (page 
} hy] ee f | ~ 

& Fs yay 4 in Sddd)T Coryitere i mT eypry ‘ qr e*ryfetry yer? 

R34 Dut wa mn obliged Dp, and on ptembDel 


cs follows 


transfer 1s 
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thre DADR ana pried 


asset 


‘cased to be an 


Adder/y v. Storm, © Hill, 624. 
Thompson’s Liabilities of Stockholders, 


Sec. 217. 


Transfers of stock made in contemplation of the bank’s 
insolvency are void. 
Natronal Bank v. Case, QO U. Dos O25. 
Nathan v. Whitlock. 0 Paige, IS 2. 
Bowden v. Santos, t Wughes, 158. 
Bowden v. Johnson, 1107 U.S., 251. 
Thompson’s Liability of Stockholders, Secs. 
21%, 2am. 

Fuhnson v. Laflnm (by Dillon, J.), 6 Cent. 


Law Jour., 161. 


Insolvency means failure to pany debts as thev fall due 
in the usual course of trade or business. 
2 Kents Com., 38o. 
Wager We flail, If Wall, 599. 


The jury, therefore. 1s as tothe sellers ood faith 
at the 1 Ye ine 7% nmsfter is effectu ited on the hooks of the 
ant In X onmst ck’s case WE have grouped together 
the circumstances which show that at the time his trans- 
fers were made n the books of the bank, the bank had 


SuUsSpPenNnaed, Or that he Knew it Was about to Suspend 
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hvered tiftvy shares to Ira Hlolmes about February *. 187. 


and titty shares to one Maynard ibout lune, S73, “that 
“he endeavored repealed to have Scud stock t! insfe rread 
oun “on the books of the bank, but that said Nlavoard re 
* fused to allow said stock to be so transferred, poh 
_ he had bye fore promised tw } AVE thie Sih TTV6 trail fe Trea 
jpape 144 ’ 
No explanation of these transactions is afforded by 
Mr. Comstock. Ife sunply makes the statement his 
SWorn answer, as We have yu ied if ae dl es mot take 
! the Wilhe ss Stand and submit to CTOSS-C Nama! 
| What the me yotMations were for the pura hase of his 
stock, what price he received, what eff 
made to have the stock regulariv” transferred, what 


Clhitlic uilic’s 


assignment would merely transfer an 
equitable Interest. Ira Ifolmes 1s asked about the ('om- 
a? L. ‘ | ty» , fore r’ ver ’ ] ’ , : HTis testimony 
MOCK SLOCA LP al SIC! rcs +4 ie s4- iC SLi . 

is objected to because the stock transters had already been 
investigated and set aside by the court (page 201) and 
the reference then pending before the master was simply 
, . ’ ; , } . 

to ascertain the indebtedness of the bank. (Shid. | His 


testimony was pl competent therefore. [Llowever he 
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, A 
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does not clear up any of the mysteries of the Comstock 
Sales ble cv |y! I states that none of the transfe rs of the 
Comstock stock to him (Ilolmes) were made in anticipa- 
tion of failure or with anv idea there was any trouble 
with the bank (page 342.) Be it remembered, that 
one of the sales of Comstock stock to lloimes admitted], 


took r)| ime «two or three days pbeltore t} t* bank went into 
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it was further amended at the hearing July 23, 1553; that 
that amendment was made for the distinct purpose of 
placing the proceeding under that act; that the statute of 
limitations continued to run to that time in favor of the 
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